Conflicts of interest, bias, and disclosure of close ties in the habilitation process

(Regulatory framework for habilitation procedures according to the regulations applicable at WU)

Chapter VI of the WU By-Laws (§ 39 [2]), the Rules of Procedure of the Senate (annex 1 of
the WU By-Laws, § 8), and the Senate Habilitation Directive (annex 6 to the By-Laws of WU,
88 2 (4) and 4 [4]) include provisions for dealing with conflicts of interest and close ties in

habilitation procedures. These provisions in turn refer to the General Administrative
Procedure Act (AVG, Allgemeines Verwaltungsverfahrensgesetz). Taken together, these
regulations result in the following rules and requirements:

For members of a Habilitation Committee, a distinction must be made between absolute and
relative conflicts of interest and the obligation to disclose close ties. For reviewers, there is

an obligation to disclose close ties. This memo summarizes the criteria for determining

whether absolute or relative conflicts of interest exist or whether criteria apply that require
the disclosure of close ties. This document also provides information about what steps must

be taken by whom in such cases, and about the consequences that apply.

I Rules applicable to committee members

A) Absolute conflicts of interest

When does an absolute conflict of interest exist?

In cases involving committee members themselves, one of their relatives, or a ward represented
by a committee member!

Relatives are spouses, lineal relatives, second- to fourth-degree relatives in the collateral line,
lineal relatives by marriage, second-degree relatives by marriage in the collateral line, adoptive
parents, adoptive children, foster parents, foster children, partners and their children and
grandchildren, and registered partners.

In cases where committee members were or still are serving as authorized representatives) of
the habilitation candidate (under a power of attorney) in connection with the application process.

B) Relative conflicts of interest

What criteria indicate a relative conflict of interest?

In addition to absolute conflicts of interest, a committee member is also considered to have a
conflict of interest if there are other important reasons that could cast doubt on their full and
complete impartiality. It should be noted, however, that a committee member may not withdraw
from committee participation lightly, especially since services to the university as a committee
member are also part of employees’ academic job duties. The decisive factor is whether, based
on a reasonable assessment of the specific circumstances, the committee has reason to doubt
the impartiality and objectivity of the committee member in question, such that it appears likely
that they will be biased in exercising their duties. The existence of a conflict of interest must be

' These regulations do not apply to elections (e.g. the election of a committee chair) and to the composition
of collegial bodies (e.g. the composition of the Habilitation Committees).
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assumed especially in cases where there is a possibility that a committee member may be biased
in the conduct of their official duties and in their actions due to a close connection to the subject
matter to be deliberated and voted upon or to persons involved in this subject matter. In
essence, bias due to a conflict of interest means that impartial decision-making is hindered by
psychological motives that are unrelated to the matter at hand. The primary grounds that
constitute a conflict of interest are private personal ties to the habilitation candidate that
establish close ties which, when viewed objectively, may at least give the appearance of bias.
The question is whether a committee member might be influenced by motives unrelated to the
matter at hand. In principle, committee members can be expected to maintain a line of
separation between their professional and private relationships, so that even from an objective
point of view, there is no reason to assume that committee members may be perceived as less
than impartial in their decision-making. The fact that the habilitation candidate and a committee
member may have a relationship as colleagues and co-workers does not in itself constitute a
conflict of interest. Even if a supervisor-subordinate relationship exists between a habilitation
candidate and a committee member in a professional context, this fact does not, when viewed in
isolation, indicate bias or a conflict of interest.

Here are some examples from case law:

“The fact that [the habilitation candidate] has worked closely with two of the committee
members in a professional environment over a long period of time is not in itself an indication of
bias or partiality. This remains true despite the fact that during this collaboration, several
disagreements arose between [the habilitation candidate] and their mentor or supervisor,
particularly because committee members, in this specific capacity, are not called upon to make a
direct judgment about the habilitation candidate themselves but rather to make a decision based
on the relevant assessment reports and statements.” (Austrian Federal Administrative Court,
March 2, 2021, W203 2226771/10001)

“Critical comments made by committee members [...] do not constitute grounds for assuming
that these members were biased against the complainant to such an extent that they were
prevented from making an objective assessment of his artistic qualifications.” (Austrian Federal
Administrative Court, July 14, 2011, 2009/10/0215)

“The mere assertion that the members lacked ‘emotional equidistance,” that certain publications
were inaccessible to them due to a lack of relevant language skills, or that they failed to
appreciate the ‘practical expertise of the complainant’ does not constitute concrete evidence of
bias on the part of individual committee members.” (Austrian Federal Administrative Court,
September 12, 2005, 2002/10/0217)

C) What steps are to be taken, and by whom?

If a committee member suspects that they might be biased, they must disclose this suspicion to
the committee chair at the beginning of the habilitation procedure.

If a committee member perceives a possible reason for bias on the part of another committee
member, they must also disclose this perception to the committee chair, ideally at the beginning
of the habilitation procedure.

When the committee decides whether a conflict of interest or bias exists, the committee member
whose potential bias is under deliberation must leave the meeting.

The committee must decide whether grounds for bias or a conflict of interest exist. If there are
absolute grounds indicating a conflict of interest or bias, the committee must issue a decision
stating that the committee member is biased. If relative grounds indicating a conflict of interest
are put forward, the committee may confirm the presumed bias or dismiss the grounds brought
forward as insufficient.
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D) What consequences apply?
- Deliberations
The biased committee member is excluded from participating in the meeting in question.
- Voting
The biased committee member is therefore also excluded from participating in the vote.
- No bias found

If the committee decides that there is no bias and no conflict of interest, the committee member in
question is free to participate in the further deliberations and the vote.

E) Disclosure of close ties that do not constitute grounds for bias
What counts as close ties?

Close ties between a committee member and the habilitation candidate can result, for example, from a
family relationship (which does not in itself constitute a conflict of interest or bias), a supervisor-
subordinate relationship in a professional context, or a past supervisory relationship (e.g. for a
dissertation). Joint publications as co-authors or a joint lecture at a conference also constitute close
ties that must be disclosed (but they do not automatically constitute a close personal relationship
resulting in a conflict of interest or bias).

What steps must be taken and by whom?

- A committee member who is involved in such close ties must disclose the relationship to the
committee chair at the beginning of the habilitation procedure. If a committee member notices
close ties on the part of another committee member, they can request the committee member in
question to disclose these ties to the chair.

- The disclosure of close ties involving a committee member must be noted in the minutes. This
ensures transparency in the further proceedings.

- If a committee member suspects another committee member to have close ties to the
habilitation candidate but the committee member in question fails to disclose these ties themself
even after being requested to do so, this must also be noted in the minutes.

- If, in the course of the disclosure of close ties and the subsequent deliberations, committee
members gain the impression that the close ties constitute grounds for a conflict of interest or
bias, they may bring this to the attention of the committee. The committee shall then decide
whether grounds for a conflict of interest or bias exist. In doing so, the committee shall proceed
in accordance with the procedure set out in section C above.

- When it comes to making a decision about whether the close ties in question are also tantamount
to a conflict of interest or bias, the committee member who is potentially biased must leave the
meeting.

What consequences apply?

- Disclosure ensures transparency. The disclosure of close ties and the reasons for assuming that
close ties exists must be documented in the minutes.

- The committee member in question may participate in the deliberations and voting.
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- If, after disclosure of the close ties, the committee concludes that there is indeed a conflict of
interest, however, the same consequences apply as specified in section D above.

. Regulations regarding reviewers

A) Selection of reviewers

- When selecting reviewers, any close personal relationship between the reviewers and the
habilitation candidate (e.g. a predominant academic affiliation with or connection to a reviewer)
must be avoided.

B) Disclosure of other close ties
What counts as close ties?

Close ties to the habilitation candidate can result, for example, from a family relationship (which does
not in itself constitute a conflict of interest or bias), a supervisor-subordinate relationship in a
professional context, or a past supervisory relationship (e.g. for a dissertation). Joint publications as
co-authors or a joint lecture at a conference also constitute close ties that must be disclosed (but they
do not automatically constitute a close personal relationship resulting in a conflict of interest or bias).

What steps must be taken, and by whom?
- The reviewers must disclose any close ties to the committee.

- If reviewers feel that they are unable to assess the aptitude of the habilitation candidate
objectively, impartially, and without prejudice, they must request to be relieved of their reviewing
duties. Internal reviewers must take particular care not to step back from their role as reviewers
lightly, especially because performing reviewing tasks is part of their job duties.

- If a reviewer withdraws from the task, the designated substitute reviewer may take their place, if
applicable. Otherwise - if this would result in fewer than two reviews in total or fewer than one
external review - the full professors in the Senate must appoint an additional reviewer.

What consequences apply?
- Disclosure ensures transparency.

- Disclosure allows the committee to take the close ties into account when evaluating the review in
question and making its decision.

- If, despite the close ties, the review plays a decisive role in the committee’s decision, the
committee must provide detailed reasons for its decision. The same applies if, contrary to the
reviewer’s opinion, the committee considers the close ties to be so significant that it decides not
to take the review into account at all.

- The disclosure of close ties and the resulting consequences must be noted in the committee’s
statement of reasons.
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1. Appendix: Relevant provisions

General Administrative Procedure Act (Allgemeines Verwaltungsverfahrensgesetz, AVG)
Conflict of interest of administrative bodies

8 7. (1) In exercising their duties, administrative officers shall abstain from exercising their office
and cause to have appointed a substitute:

1. in matters in which they themselves are involved, or one of their relatives (§ 36a)
or a person entitled to protection represented by them is involved;

2. in matters in which they were or are appointed representative of a party;

3. if there are any other important reasons resulting in doubts as to them being fully
unbiased;

4. in an appeals proceeding if they were involved in issuing the administrative decision

appealed against or the preliminary decision on appeal (§ 64a).

(2) In any case of imminent danger, if it is not possible to immediately appoint a substitute, also an
administrative officer who is biased is entitled to perform the necessary official acts himself.

Relatives

8§ 36a. (1) Relatives within the meaning of this Federal Act are

1. the spouse,

2. the relatives in straight line and relatives of second, third and fourth degree in the
collateral line,

3. the in-laws in straight line and the in-laws of second degree in the collateral line,
4, the adoptive parents and adoptive children and foster parents and foster children,
5. persons living together in partnership for life as well as children and grandchildren

of one of these persons in relation to the other person, as well as
6. the registered partner.
(2) Para 1 sub-para 3 shall be applicable to registered partners accordingly.

(3) A person, whose capacity as a relative derives from marriage, a partnership for life or a
registered partnership shall keep this capacity even though the marriage, the partnership for life or
the registered partnership no longer exists.

By-Laws of WU Vienna University of Economics and Business

Habilitation reviewers

§ 39. (1) Habilitation reviewers are appointed by the full professors in the Senate at the proposal
of the full professors of the department or Convention that is responsible for the venia docendi
applied for.

(2) When selecting reviewers, care is to be taken that the reviewers do not have a close personal
relationship with the habilitation candidate.
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Rules of Procedure of the Senate and its Committees

8 8. (1) A member of the Senate shall not vote on a matter concerning that member, pursuant to §
7 of the General Administrative Procedure Act (AVG, Allgemeines Verwaltungsverfahrensgesetz).

(2) A conflict of interest must be identified and reported to the chair by the corresponding Senate
member themself. If a Senate member alerts the chair to a potential conflict of interest concerning
another member, the Senate shall, upon application, pass a decision to determine whether a
conflict of interest exists. If an absolute conflict of interest exists within the meaning of § 7 of the
AVG, the Senate has no leeway in its decision. During the vote held to determine whether a conflict
of interest exists, the member concerned must leave the meeting.

(3) If a conflict of interest exists, the member concerned shall be excluded from the deliberation or
the vote on the agenda item in question.

Senate Habilitation Directive

Election and delegation of members of the Habilitation Committee

’

8 2. (1) The chair of the Senate shall notify, without delay, the spokesperson of the Full Professors
Association and the persons named by each of the representatives of the academic staff pursuant
to § 94 (2) item 2 of the Universities Act and the students in the Senate of the receipt of the
application, forward to them the documents available electronically, and ask them to elect or
delegate the members and, if required, also the substitute members of the Habilitation Committee
in accordance with the procedure provided for in § 4 and § 40 of the By-Laws. In addition to the
other requirements for passing a resolution, passing a resolution on the establishment of the
Habilitation Committee in the Senate requires a majority of the present members of the group
pursuant to § 25 (4) item 1 of the Universities Act, including the other members of the Senate with
a venia docendi. Furthermore, the chair of the Senate shall notify, without delay, the Equal
Opportunities Committee of the receipt of the application and of the composition of the Habilitation
Committee and also forward to it the documents available electronically.

(2) If a habilitation thesis is listed among the academic papers, the groups of persons entitled to
elect or delegate members to the Habilitation Committee can postpone the election or delegation
until the habilitation candidate has submitted the habilitation thesis and the thesis is available for
inspection in the Senate Office.

(3) A representative nominated by the Equal Opportunities Committee has the right to at-tend the
meetings of the Habilitation Committee in an advisory function.

(4) A member of the Habilitation Committee shall not vote on a matter concerning that member,
and they shall not vote either if any other important reasons pursuant to § 7 of the General
Administrative Procedure Act (AVG, Allgemeines Verwaltungsverfahrensgesetz) apply; additionally,
§ 8 of the Rules of Procedure of the Senate and its Committees (Annex 1) also ap-plies. Members
of the Habilitation Committee are obligated to disclose any close ties they might have to the
habilitation candidate.

Appointment of external and internal reviewers

8 4. (1) The full professors in the Senate shall give due consideration to the proposals submitted
by the departments and Department Conventions that are responsible for the venia docendi applied
for, but they are not obligated to accept them. In particular, they can select reviewers from among
the proposals if more reviewers have been proposed than need to be appointed, or add reviewers
to the proposals if fewer reviewers have been proposed than need to be appointed or should
reasonably be appointed as a precaution, and even select reviewers other than those proposed in
justified, exceptional cases.
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(2) Representatives of the subject in which the habilitation is sought to be obtained who are not
employed by WU can be appointed external reviewers. They must either have a venia docendi or
qualifications comparable to a venia docendi.

(3) Full professors of WU who represent the subject in which habilitation is sought to be obtained
and who are not members of the Habilitation Committee can be appointed internal reviewers.

(4) The full professors in the Senate shall appoint a minimum of two reviewers. They can also
appoint additional reviewers as a precaution in case the appointed reviewers are not willing to
submit an assessment report. At least one external reviewer must be appointed. When selecting
reviewers, care is to be taken that the reviewers do not have a close personal relationship with the
habilitation candidate (§ 39 [2]) of the By-Laws of WU Vienna). Reviewers are obligated to disclose
any close ties they might have to the habilitation candidate.
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