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Mission Completed?: The Implementation and Lasting 

Effects of the Multilateral Instrument 

 

1. Party to the MLI and Covered Tax Agreements 

1.1. Party to the MLI 

Is your country a signatory to the Multilateral Instrument (MLI)? If so, has your country 
ratified the MLI since signing? Why or why not? Had there been a political and/or academic 
discussion in your country concerning whether becoming a signatory or ratifying is a useful 
step? What have been the arguments asserted? Pros and cons? 

1.2. Covered Tax Agreements 

What is the number and percentage of your country’s tax treaties that were included in the 
MLI as covered tax agreements? In respect of those treaties that are covered: Why were 
they included? Was there a discussion (in general or concerning specific cases) as to whether 
bilateral renegotiations were better to meet the minimum standards? In respect of the 
treaties not included in the MLI: What were the reasons not to include them? Is it expected 
that minimum standards will be met in these cases? If so, how? 

2. Hybrid Mismatches 

2.1. Transparent Entities: Article 3 of the MLI 

Has your country fully implemented this provision? Or which reservations have been made? 
Why? What is the effect of this provision? Have courts in your country already followed the 
principles of the partnership report before? Are there differences between the effects of this 
provision, and the principles of the partnership report? Did your country already have such a 
provision in any of its tax treaties before? If so, in which ones and why? 

2.2. Dual-Resident Companies: Article 4 of the MLI 

Has your country fully implemented this provision? Or which reservations have been made? 
Why? If your country applies this provision: Are there already examples of mutual 
agreements concluded under this provision? Did your country already have such a provision 
in any of its tax treaties before? If so, in which ones and why? 
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2.3. Application of Methods for Elimination of Double Taxation: Article 5 of the MLI 

Has your country rejected this provision? Or chosen one of the three options? Why? Has 
your country distinguished between different covered tax treaties? Did your country already 
have such a provision in any of its tax treaty before? If so, in which ones and why? Is your 
country’s policy on Article 5 of the MLI influenced by your country’s unilateral provisions to 
prevent double taxation which apply in the absence of tax treaties? 

 

3. Treaty Abuse 

3.1. Preamble: Article 6 of the MLI 

What is the legal relevance of this preamble? How will tax treaties be interpreted differently 
if the do not include the preamble? Has your country chosen the additional option as well? 
Did your country already have such a provision in any of its tax treaties before? If so, in 
which ones and why? 

3.2. Main Purpose Test: Article 7 of the MLI 

Does your country implement this provision? Why? What will the legal effects be? Does this 
provision mean more than just emphasizing the relevance of the object and purpose for 
interpretation in specific circumstances? Is there a discretion clause? Did your country 
already have such a provision in any of its tax treaties before? If so, in which ones and why? 

3.3. Simplified Limitation on Benefits: Article 7 of the MLI 

Does your country implement this provision? Why? Did your country already have such a 
provision in any of its tax treaties before? If so, in which ones and why? If it did not have a 
limitation on benefits provision similar to that in Article 7, did it have another provision 
intended to have a similar effect? 

3.4. Dividend Transfer Transaction: Article 8 of the MLI 

Does your country implement this provision? Why? Or does your country make 
reservations? Which ones? Why? Did your country already have such a provision in any of its 
tax treaties before? If so, in which ones and why? If it did not have a dividend transfer 
transaction provision similar to that in Article 8, did it have another provision intended to 
have a similar effect? 
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3.5. Capital Gains from Alienation of Shares or Interests of Entities Deriving their Value 
Principally from Immovable Property: Article 9 of the MLI 

Does your country implement this rule? Why? Or does your country make reservations? 
Which ones? Why? Did your country already have such a provision in any of its tax treaties 
before? If so, in which ones and why? 

3.6. Anti-Abuse Provision for Permanent Establishments Situated in Third Jurisdictions: 
Article 10 of the MLI 

Does your country implement this provision? Why? Or does your country make 
reservations? Which ones? Why? Did your country already have such a provision in any of its 
tax treaties before? If so, in which ones and why? If it did not have an anti-abuse provision 
for permanent establishments situated in third jurisdictions similar to that in Article 10, did it 
have another provision intended to have a similar effect? 

3.7. Application of Tax Agreements to Restrict a Party’s Right to Tax its Own Residents: 
Article 11 of the MLI 

Does your country implement this provision? Why? Or does your country make 
reservations? Which ones? Why? Did your country already have such a provision in any of its 
tax treaties before? If so, in which ones and why? If it did not have a provision regarding 
application of tax agreements to restrict a party’s right to tax its own residents similar to 
that in Article 11, did it have another provision intended to have a similar effect? 

 

4. Avoidance of Permanent Establishment Status 

4.1. Artificial Avoidance of Permanent Establishment Status through Commissionnaire 
Arrangements and Similar Strategies: Article 12 of the MLI 

Does your country implement this provision? Why? Or does your country make 
reservations? Which ones? Why? Did your country already have such a provision in any of its 
tax treaties before? If so, in which ones and why? 

4.2. Artificial Avoidance of Permanent Establishment Status through the Specific Activity 
Exemptions: Article 13 of the MLI 

Has your country rejected this provision? Or chosen one of the two options? Why? Has your 
country distinguished between different covered tax treaties? Did your country already have 
such a provision in any of its tax treaties before? If so, in which ones and why? 
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4.3. Splitting-up of Contracts: Article 14 of the MLI 

Does your country implement this provision? Why? Or does your country make 
reservations? Which ones? Why? Did your country already have such a provision in any of its 
tax treaties before? If so, in which ones and why? 

4.4. Definition of a Person Closely Related to an Enterprise: Article 15 of the MLI 

Does your country implement this provision? Why? Or does your country make 
reservations? Which ones? Why? Did your country already have such a provision in any of its 
tax treaties before? If so, in which ones and why? 

5. Improving Dispute Resolution, Arbitration, Corresponding Adjustments 

5.1. MAP Improvement 

Does your country implement this provision? Why? Or does your country make 
reservations? If so, which ones? Why? Did your country already have such a provision in any 
of its tax treaties before? If so, in which ones and why? 

5.2. Arbitration 

Does your country implement this provision? Why? Or does your country make 
reservations? If so, which ones? Why? Which option is implemented? And why? Did your 
country already have such a provision in any of its tax treaties before? If so, in which ones 
and why? Also, if so, will your country use the MLI to extend arbitration to other treaties 
covered by the MLI? Has your country reserved its position on part or the whole of this 
provision in the MLI? Describe and explain the reasons (constitutional, legal, sovereignty, 
practical) that lead to these reservations. Would one expect that your country would at 
some point in the future reconsider its position? If so, briefly describe the conditions under 
which such a change of policy might occur. 

5.3. Corresponding Adjustments 

Does your country implement this provision? Why? Or does your country make 
reservations? If so, which ones? Why? Did your country already have such a provision in any 
of its tax treaties before? If so, in which ones and why? If not, did it have a similar provision 
in domestic law? 
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6. General Policy on Options and Reservations 

What is the general approach of your country towards reservations to MLI provisions? Does 
your country generally adopt MLI provisions to the fullest extent possible, or is your country 
reluctant, and makes many reservations? What is the reason behind this approach? Is there  

 

a political or academic debate? Has your country already withdrawn reservations? Can this 
be expected in the future? Under which conditions? 

Are the reservations and options consistent with your country’s general tax treaty policy? 
Are those provisions against which reservations are made, also not included in tax treaties 
that are or will be negotiated after the signature of the MLI? Are there particular domestic 
tax provisions that your government seeks to protect through any reservations it has made? 
If so, what are they? 

Have any interpretation issues arisen so far? 

Have any of the covered tax agreements been revised by bilateral means since? Have the 
provisions that were affected by the MLI, changed as well afterwards? Will there be any 
interpretation issues in respect of such a tax treaty if your country or any other country 
withdraws a reservation after such a reservation by bilateral means? 

7. Constitutional Issues 

7.1. Adoption Procedures 

What is the procedure in your country for the adoption of or amendment of international 
treaties (e.g. executive approval only; executive approval and ratified by a parliamentary 
body; incorporation into a law)? How is the MLI approved insofar as it alters treaties already 
in existence: can ratification of the MLI automatically apply to each treaty or must the 
application to each treaty be approved in some manner? 

 

7.2. Subsequent Withdrawal or Entry of Other Countries to the MLI 

If another country enters the MLI after the MLI has come into effect in your country, can the 
MLI change another bilateral tax treaty without further legislative or other action as is 
normally required in your jurisdiction for amendment of treaties? Consider a similar issue: 
What if one of the other MLI signatories later withdraws a reservation and therefore an MLI 
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provision becomes part of a bilateral tax treaty, which was not part of that treaty before. 
Can this take effect without further legislative or other action as is normally required in your 
jurisdiction for amendment of treaties? Is this acceptable under your country’s constitution? 
Is this politically acceptable? 

 

7.3. Subsequent Withdrawal of Reservations 

If your country were to withdraw one of its reservations later, and as a result certain tax 
treaty provisions of the MLI were to become applicable in bilateral tax treaties, would the 
change take effect without further legislative or other action as is normally required in your 
jurisdiction for amendment of treaties? How are these effects perceived politically? 

7.4. Consolidated Versions of Treaties 

The MLI changes bilateral tax treaties, but does not lead to a consolidated version of each 
tax treaty which is authentic. What procedures are used in your country to make the MLI 
and original treaty operate as if they created a single consolidated treaty? What is the 
political reaction? Are there any cases in which your country has sought the adoption of a 
consolidated version of a treaty with a treaty partner? If so, what procedure is followed to 
adopt the consolidated treaty? Alternatively, has your country’s government entered into 
arrangements with a treaty partner to publish a consolidated treaty without formal adoption 
of the consolidated treaty as a replacement for or protocol to an existing treaty? If so, what 
is the legal status of this consolidated version? 

7.5. Language Issues 

The authentic languages of the MLI are English and French. The MLI transplants words, 
phrases and/or provisions into bilateral treaties. The authentic treaty language might be 
different from the authentic language of the new provisions. In this case, is there a 
constitutional or political issue? What does this imply for “consolidated versions”? 

7.6. Conference of the Parties 

Do you think that the conference of the parties (Article 31 et seq. of the MLI) will become 
relevant? What will be the legal value of their decisions, (under international law and under 
the restraints of the constitution of your country? Was it a good idea to provide for a 
conference of the parties in the future? 
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8. Overall Evaluation and Future Outlook 

Is the MLI perceived as a success in your country? Would there have been alternatives to 
implement the BEPS initiative within a reasonable time period? Would it have been better if 
the MLI had fewer options and fewer possibilities for reservations? Would your country still 
have signed the MLI in such case? 

Is there a discussion in your country concerning why the MLI does not completely 
correspond with the 2017 OECD Model Convention? Are any provisions of the 2017 OECD 
Model which are not part of the MLI, that are implemented into your country’s tax treaties? 
If so, how? How are changes to the OECD (or UN) Model that are not part of the MLI 
normally inserted into your country’s existing treaties? What is the average time period 
between a change being agreed by the OECD and your country including them in the 
majority of its treaties? 

Have there been interpretation problems as regards the MLI? Any controversial issues in 
respect of specific treaties (in particular, those that deviate from the OECD Model)? 

Do you see any scope to use some form of the approach set out in the MLI to implement 
future changes in the OECD (or UN) Model? If so, is Article 33 of the MLI a useful mechanism 
for that purpose? Or would you suggest a simplification of the approach? If so, how? Could 
you see regional groupings of countries exploring this option? 

Do you see the MLI as the beginning of a process that could lead to a multilateralization of 
the tax treaty network? If so, in which way? 
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Paper length: 20 pages, Times New Roman 12 pt.  

Format: preferably Microsoft Word  

Bibliographic references (footnotes) and quotations: Follow the IBFD guidelines, for 
download under https://www.ibfd.org/Authors-Correspondents/Publish-book-IBFD  

The Questionnaire does not necessarily have to be followed question by question (e.g. 
where there is nothing to report from your jurisdiction). Rather, the Questionnaire should 
stimulate your thinking around the various topics outlined.  

Deadline for delivery of the paper: 13 May 2020  

Provide a brief biographical statement (3-5 lines) for the List of Contributors in the book by 
the above-mentioned deadline. Ensure that graphics and charts in the final version are black-
and-white or greyscale only (no colour graphics are allowed for the book!), and email them 
as separate files in xlsx, docx, pptx, jpg or tif format. Resolution of images must be at least 
300 DPI to ensure good quality for printing. 

The national reports (papers) will be made available for download on a password-protected 
conference website, so that the conference participants can be well prepared for the 
discussions.  

On the basis of the national reports, we will identify the most relevant topics and select 
speakers who will present selected issues in a three-minute input statement to stimulate 
public debate and discussion.  

After the conference, there will be a short period of time granted for authors to include the 
findings of the conference in their respective papers. We will organize linguistic editing of 
the final reports.  

If you have any questions or concerns, do not hesitate to contact us at  

layomi.gunatilleke-jester@wu.ac.at. We will be happy to assist you. 

https://www.ibfd.org/Authors-Correspondents/Publish-book-IBFD

