Public Disclosure Authorized

Public Disclosure Authorized

GLOBAL REPORT
SEPTEMBER 2020

Enhancing
Government
Effectiveness

and Transparency
The Fight Against Corruption

«\*

e el —

‘\\ e — — PR
\\\\\\\\
N

., @,
7 e ey - -
Y/ \Y N\
7 Ay —— e NeeTe

oy
\ P o0 jggmm

- e
& oy \E\ﬂﬂ—“\

/] =
\- - @1eMeaan)

—
11 AT R

U ApAY 0000 —— = a
T e
“ul* =i nean 1-% —/ 1

gy
- -
U S 1 @ AB188
L] — 718 @08 2 ]/
B —— s —
— aeva 1™ ggme8

TG ﬂﬂ““é -

Wy
w “WA\\A‘ o8 goann ﬂﬂ]ﬂ% ;
VT — (7 [z)1%) V -
@ 1980 / ~

A
“ W “\“\“\““‘“ g a /
\\‘A\\\m\“~ gga 818 V

\\\\\\ —
\V\\\\\\- —

Wt»\:\gh
A ——

A\N
g @818899



This is an extract of an original work by The World Bank. Views and opinions expressed in
the adaptation are the sole responsibility of the author or authors of the adaptation and are
not endorsed by The World Bank.



Enhancing
Government
Effectiveness

and Transparency
The Fight Against Corruption



© 2020 International Bank for Reconstruction and Development / The World Bank
Sasana Kijang, 2 Jalan Dato Onn, Kuala Lumpur 50480, Malaysia
Some rights reserved.

This work is a product of the staff of The World Bank with external contributions. The findings,
interpretations, and conclusions expressed in this work do not necessarily reflect the views of
The World Bank, its Board of Executive Directors, or the governments they represent. The World
Bank does not guarantee the accuracy of the data included in this work. The boundaries, colors,
denominations, and other information shown on any map in this work do not imply any judgment
on the part of The World Bank concerning the legal status of any territory or the endorsement or
acceptance of such boundaries.

Nothing herein shall constitute or be considered to be a limitation upon or waiver of the privileges
and immunities of The World Bank, all of which are specifically reserved.

Rights and Permissions

This work is available under the Creative Commons Attribution 3.0 IGO license (CC BY 3.0 IGO)
http://creativecommons.org/licenses/by/3.0/igo. Under the Creative Commons Attribution
license, you are free to copy, distribute, transmit, and adapt this work, including for commerecial
purposes, under the following conditions:

Attribution: Please cite the work as follows: World Bank (2020) “Enhancing Government
Effectiveness and Transparency: The Fight Against Corruption”, World Bank, Washington, DC.

Translations: If you create a translation of this work, please add the following disclaimer along
with the attribution: This translation was not created by The World Bank and should not be
considered an official World Bank translation. The World Bank shall not be liable for any content
or error in this translation.

Adaptations: If you create an adaptation of this work, please add the following disclaimer along
with the attribution: This is an adaptation of an original work by The World Bank. Views and
opinions expressed in the adaptation are the sole responsibility of the author or authors of the
adaptation and are not endorsed by The World Bank.

Third-party content: The World Bank does not necessarily own each component of the content
contained within the work. The World Bank therefore does not warrant that the use of any third-
party-owned individual component or part contained in the work will not infringe on the rights of
those third parties. The risk of claims resulting from such infringement rests solely with you. If you
wish to re-use a component of the work, it is your responsibility to determine whether permission
is needed for that re-use and to obtain permission from the copyright owner. Examples of
components can include, but are not limited to, tables, figures, or images.

All queries on rights and licenses should be addressed to World Bank Publications, The World
Bank, 1818 H Street NW, Washington, DC 20433, USA; e-mail: pubrights@worldbank.org.



GLOBAL REPORT
SEPTEMBER 2020

Enhancing
Government
Effectiveness

and Transparency
The Fight Against Corruption

@) WORLD BANKGROUP



Table of Contents

List of Abbreviations
Acknowledgements
About the Team Leaders
Preface

EXECUTIVE SUMMARY.

SETTING THE STAGE

Jim Anderson

Rationale and Structure of the Report
Trends, Measurement, and Emerging Issues

PART I: CONFRONTING CORRUPTION IN SECTORS AND FUNCTIONS

Chapter 1: Public Procurement
Joel Turkewitz

Case Study 1: Strengthening Competitive Procurement in Somalia
Fiona Davies, Carrie Farley and Geoff Handley

Case Study 2: e-Procurement Reform in Bangladesh
Joel Turkewitz, Mihaly Fazekas and Zafrul Islam

Case Study 3: Reforming Procurement and Political Party Financing in Chile
Serena Cocciolo and Joel Turkewitz

Chapter 2: Public Infrastructure
Ida Richter Gade and lan Hawkesworth

Case Study 4: Accountability in Infrastructure: The CoST Approach (Thailand, Ukraine, Honduras)
Alexandra Habershon, Soren Kirk Jensen and Marcela Rozo

Case Study 5: Managing Public-Private Partnership (PPP) Renegotiation
David Bloomgarden

Case Study 6: Open Contracting Reforms in Colombia
Ida Richter Gade, Nicolas Penagos and Sophie Brown
Chapter 3: State-Owned Enterprises
Sunita Kikeri and Ruxandra Burdescu

Case Study 7: Enhancing SOE Accountability in Colombia
Ruxandra Burdescu, Ana Maria Palacio Jaramillo and Fanny Weiner

Case Study 8: SOE Reforms in Brazil following “Lava Jato”
Kjetil Hansen and Ruxandra Burdescu

Case Study 9: SOE Reforms in Angola
Kjetil Hansen, Soren Kirk Jensen and Ruxandra Burdescu

Chapter 4: Customs Administration
Odd-Helge Fjeldstad, Ernani Checcucci Filho and Gaél Raballand

Case Study 10: Customs Reforms in Madagascar
Andreas Henrik Fiebelkorn

Case Study 11: Customs Reforms in Afghanistan
Anna Custers

Chapter 5: Public Services: Land, Ports, Healthcare
Jana Kunicova

Case Study 12: Land Administration Reforms in Rwanda
Thomas Shipley

Case Study 13: Collective Action for Reforms in Nigeria Ports
Thomas Shipley

Case Study 14: Reforms in the Health Sector in Ukraine
Sarah Steingriiber

iv Enhancing Government Effectiveness and Transparency: The Fight Against Corruption

viii

Xi

xiii

Xiv

17

18

28

34

40

52

62

76

84

94

103

108

114

122

135

140

152

158

162

168



Stephen Davenport and Emily Kallaur

Case Study 15: Boosting Accountability through Participatory Budgeting in Kenya

Blair Cameron

Case Study 16: Enhancing Social Accountability in Ethiopia

Blair Cameron

Kai Kaiser

Case Study 17: Digital Transformation in Andhra Pradesh, India
Pooja Churamani, Shashank Ojha and Kai Kaiser

Dmytro Kotlyar and Laura Pop

Case Study 18: Reform of Asset and Interest Disclosure in Ukraine
Dmytro Kotlyar and Laura Pop

Case Study 19: Enhancing Effectiveness of Asset Declarations in Romania
Laura Pop, Laura Stefan and Silviu Popa

Alexandra Habershon, Solvej Krause and Zosia Sztykowski

Prof. Jeffrey Owens, Joy Waruguru Ndubai and Siddhesh Rao

Case Study 20: Inter-agency Collaboration to Detect Corruption
Prof. Jeffrey Owens, Joy Waruguru Ndubai and Siddhesh Rao

Case Study 21: Sharing Evidence with Joint Prosecution Teams
Prof. Jeffrey Owens, Joy Waruguru Ndubai and Siddhesh Rao

PART I1l: ROLE OF INSTITUTIONS IN FIGHTING CORRUPTION

Chapter 11: Anti-Corruption Agencies

Alan Doig and Francesca Recanatini

Chapter 12: Supreme Audit Institutions
Seongjun Kim, Donald Mpande, Pooja Churamani, Manoj Jain and Carmen Loo

Chapter 13: Justice System

Klaus Decker

COUNTRY SPOTLIGHT: MALAYSIA’S APPROACH TO FIGHTING CORRUPTION

Firoz Abdul Hamid and Jeevakumar Govindasamy

CONCLUSIONS

TABLE OF CONTENTS

177

178

186

192

202

214

224

232

238

248

266

268

275

289

290

304

316

332

340

Enhancing Government Effectiveness and Transparency: The Fight Against Corruption v



CHAPTER 10

Exchange and
Collaboration with
Tax Administrations

Feoo
/4//4/;~4W/~ "/i////ﬁ;
4 Sy, —— A g «*
? Sy | — \%\\\\\'
7 0 .  ——— e N W e
© %, —
/ g p 'I: — -°
Oy ‘o ) —
A
/~ oy Ny L —
—
/7S \
&y - —

[
i |

—

wJin'y ~
;
) ¥
Hu\mmi . B /
Ry Wl\B: 1612 a pone /
-y /



KEY INSTRUMENTS FOR FIGHTING CORRUPTION

Corruption is intrinsically linked to tax crimes, as
corrupt persons do not report their income from
corrupt activities for tax purposes. The Financial
Action Task Force (FATF) includes tax crimes in the set
of designated predicate offenses for money laundering
purposes, explicitly recognizing the linkages between
tax crimes and money laundering. Moreover, the
extensive level of corruption related to tax has serious
implications for government revenues and thus
economic development, as indicated in Box 10.1.

Inter-agency collaboration strengthens the efforts
of tax administrations to combat corruption. In
its 2010" recommendations, the OECD advocated
greater cooperation and better information sharing
between different government agencies active in
the fight against financial crimes both domestically
and internationally. Agencies, including financial
intelligence units (FIUs), anti-corruption units, police,
customs authorities, and the public prosecutor’s office
are also involved in countering corruption. While most
of the administration for prosecuting tax crimes related
to corruption can be undertaken by tax authorities,
they often require support in the form of information
sourcing or expertise from other agencies who are
also combating corruption. Entering into inter-agency
collaboration may substantially enhance the efforts
of a tax administration and other agencies combating
corruption. Guidance on how this can be achieved is
given in Case Study 20, along with references from
Africa and other regions of the world.

Investigating and prosecuting alleged corruption
requires robust evidence, which is often scattered
across agencies that are accustomed to working
independently. Data sharing is an initial gateway for
collaboration. In general, inter-agency cooperation
between tax administration, financial intelligence units

The Extent of Corruption

EXCHANGE AND COLLABORATION WITH TAX ADMINISTRATIONS

(FIUs), financial institutions, anti-corruption authorities,
and other enforcement agencies can strengthen efforts
to uncover cases of corruption through the sharing of
information. The variety of expertise, skills, knowledge
and experience offered by cooperation, not only
provides joint teams with significant resources, but it
also ensures that all offenses are properly identified,
investigated and prosecuted. As the OECD has noted,
many countries are looking at ways to enhance inter-
agency cooperation so that they are working toward a
common goal.?

There are multiple benefits that can be gained
from a joint effort to prosecute tax evasion and
other financial crimes including:

e Ensuring evidentiary standards are met for all
charges through cooperation with the prosecuting
authority;

e Access to mutual legal assistance from foreign law
enforcement agencies;

® Access to specialized tribunals, including tax
tribunals and anti-corruption tribunals, giving rise
to a greater likelihood of success where the judicial
process may take more time; and

® Prevention of any duplication of effort and any
likelihood of compromising the actions of one
agency.

Case Study 21 explores the basic requirements for
effective prosecutions of financial crimes, the role of
the tax administrations, and the limitations that must
be overcome for them to happen. Experiences are
highlighted from South Africa and Brazil.

Enhancing Government Effectiveness and Transparency: The Fight Against Corruption 267
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EXCHANGE AND COLLABORATION WITH TAX ADMINISTRATIONS

The ability of a tax administration to share
relevant information is often a key indicator of its
effectiveness to proactively identify risks pertinent
to its mandate. This requires mechanisms to ensure
that law enforcement and other tax authorities have
full access to accurate and up-to-date information. If
adequately planned, inter-agency collaboration is one
of the ways to combat corruption. From the perspective
of developing countries, the limited capacity of
tax administrations could be in part overcome in
cooperation with other law enforcement agencies.

Challenges to effective cooperation between
tax administration and other law enforcement
agencies responsible for combating corruption and
other financial crimes include the following:

e Administrative challenges: traditionally, the
obstacles to coordination between government
agencies stem from fundamental cultural
differences and motivations of different agencies.

These include issues such as:

» lack of interoperability among different IT
systems, lack of secure email systems resulting
in inability to send high-security material and
widely differing software capabilities resulting
in information transfer capacity limitations;

» each agency seeking to preserve its
independence and autonomy;

» difficulty in synchronizing and coordinating
organizational procedures and working
approach;

» different organizational objectives among
collaborating agencies;

» constituents bringing different expectations
and pressures to bear on each agency;

» questions of who claims success for successful
prosecutions; and

» the time period for pursuing cases.

¢ Legal challenges: these include specific restrictions
and prohibitions, which may prevent an agency
from obtaining access to relevant information from
counterparty agencies.

e Operational barriers: these include time-
consuming or complicated procedures for
obtaining information from another agency, a lack
of awareness of the availability of information or
other mechanisms for cooperation.

¢ Political challenges: these include a lack of support
for agencies to adopt the changes required to
remove or reduce legal and operational barriers.

268 Enhancing Government Effectiveness and Transparency: The Fight Against Corruption
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A study by OECD on inter-agency cooperation
identifies the following four types of cooperation
among different agencies:?

1. Direct access to records and databases

Tax authorities or other law enforcement agencies
involved in investigating and prosecuting financial
crimes may grant direct access to their records
and information stored on their databases to
designated individuals within other agencies
or tax authorities. This access may be for a wide
range of purposes or restricted to specific cases
or circumstances. Direct access has the advantage
that an agency requiring information can search
for the information directly and, in many cases,
can obtain it in real time. For example, in Iceland,
tax crime investigators within the Directorate of
Tax Investigations have direct access to databases
held by the tax administration. However, allowing
direct access carries the risk of access to data for
purposes other than those for which it was initially
contemplated. Countries may, therefore, seek to
introduce safeguards to protect the confidentiality
of sensitive information, by taking measures such as
restricting access to databases to a few nominated
individuals and maintaining access logs.

2. Mandatory sharing of information

An agency may be required to provide specific
categories of information spontaneously, without
requiring a request to be made. It has the
advantage that officials within the agency holding
the information identify what is to be shared, and
they are likely to have a greater understanding of
the information in their records. However, for this
to be effective, an agency must have clear rules
and procedures in place to identify the information
that must be shared. Spontaneous sharing may
be straightforward where an obligation exists to
provide all information of a particular class, but it is
more complicated where the exercise of judgement
must be made to identify information that would
be relevant to an investigation. Further, by itself,
this method does not allow officials investigating
to specify the information required. However, it
may facilitate the detection of previously unknown
criminal activity.

EXCHANGE AND COLLABORATION WITH TAX ADMINISTRATIONS

3. Spontaneous sharing of information

An agency may have the ability to provide specific
categories of information spontaneously but can
exercise its discretion in deciding whether to do
so. Where this operates well, it can be at least as
effective as the previous method. Information is
shared spontaneously, but officials in the agency
holding the data can exercise their judgement
as to what to share. This model is particularly
useful when it is backed by close cooperative
working arrangements and a good understanding
by officials in each agency of the information
requirements of the other agencies. Models for
information sharing that allow discretion to be
exercised require clear rules for how this is to be
done. For example, decisions as to whether or
not relevant information is to be shared may be
limited to individuals in certain positions or levels
of management. At the same time, guidelines may
set out the factors that can be taken into account
in making a decision. The effectiveness of this
type of legal gateway is also based on the ability
of officials to identify relevant information and
their willingness to exercise discretion to provide
information. However, where there is no previous
experience of inter-agency cooperation, the
benefits to both agencies of sharing information
must be made clear, or there may be a danger that
officials exercise their discretion and choose not to
share valuable intelligence.

. Sharing information on request

An agency may provide information only when
specifically requested. This may be seen as
the simplest of the four methods for sharing
information, as there is less need for rules or
mechanisms to identify information for sharing
or provide access to records. It also has the
advantage of allowing officials to specify precisely
the information they require. In the context of an
ongoing transaction where investigators have
identified specific necessary information, this
can be a valuable mechanism. However, in many
cases, an agency may hold information that an
investigator is not aware of. This may mean that the
investigator is unable to request information or is
only able to do so at a later stage when the value of
the information may be reduced.

Enhancing Government Effectiveness and Transparency: The Fight Against Corruption 269
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Several countries have introduced different models
or operational mechanisms to allow agencies
to work together in lieu of “legal gateways.”
All countries assessed by the OECD* have legal
gateways in place to allow tax administrations to share
information collected for the purpose of a civil tax audit
or assessment with agencies conducting tax crime
investigations and with the customs administration.®
However, in many countries, FIUs, the police or the
public prosecutor are not obliged to report information
to the tax administration to evaluate taxes, and vice
versa. Belgium and Korea explicitly prohibit the tax
administration from sharing information related to non-
tax crimes.® Fourteen countries assessed by the OECD
prohibit the FIUs from obtaining tax information from
the tax authority.” Thus, despite the legal gateways
to enable information sharing amongst agencies,
some countries have introduced different models or
operational mechanisms to facilitate collaboration
between agencies.

A whole-of-government approach can be
particularly effective. Different government
agencies collect and hold information on individuals,
corporations and transactions, which can be directly
related to the activities of other agencies in combating
financial crime and tax evasion, including money
generated from corruption. To be effective, a tax
administration should establish cooperation with
these law enforcement agencies, building a “whole
of government approach” to improve the prevention
and detection of financial offenses, leading to faster
and more successful prosecutions, and increasing
the probability of the recovery of the proceeds of
corruption.® For example, Canada has established a
whole-of-government working group, which includes
the Canada Revenue Agency, the Public Prosecution
Service of Canada, the Department of Justice, the
Canada Border Services Agency, FINTRAC, the Royal
Canadian Mounted Police and Public Safety Canada.’
In the working group, Canada’s response to financial
crime at large is discussed and opportunities to increase
effectiveness are raised and studied, often resulting in
recommendations for policy or legislative changes.

Information sharing has to be balanced with
confidentiality and the right to privacy. Right to
privacy, coupled with confidentiality requirements can
also have an impact on the information sharing between

EXCHANGE AND COLLABORATION WITH TAX ADMINISTRATIONS

the tax administration and other law enforcement
agencies. Different agencies share information under all
types of cooperation. It is, however, critical to protect
the confidentiality associated with the information in
addition to the integrity of work carried out by other
agencies. Sweden has enacted a new Data Disclosure
Act, which provides for greater cooperation in tackling
organized crime.”® The law aims to facilitate the exchange
of information between authorities that cooperate to
prevent or detect certain forms of crime. The information
sharing and data disclosure is limited to cases where
the need for an effective exchange of information is
particularly strong and grounds for the protection of
privacy do not prevail over the benefits of disclosing
information. Also, the information shared between
agencies through legal gateways is at all times required
to comply with the provisions of the Secrecy Act.

Each country must design its own tailor-made
model for inter-agency cooperation. The international
community has recognized the value of inter-agency
cooperation. Many developed countries have initiated
special programs based on inter-agency cooperation as
an effective and efficient way of preventing, detecting,
tracking and prosecuting corruption. A country
should take into account its specific needs, the legal
and organizational structure it has adopted and the
particular risks that it faces in designing an appropriate
model for inter-agency cooperation.

Finland has adopted a centraliged approach for
combating the grey economy." It has established the
Grey Economy Information Unit (GEIU) to promote the
fight against the shadow economy by producing and
disseminating reports about grey economy activities
and how they may be controlled. The GEIU is a division
of the Finland tax administration specifically established
to work closely with other government agencies.
It collects information from different government
agencies regardless of existing confidentiality
provisions. In preparing reports about grey economic
activities, the GEIU has the right to receive, on request,
necessary information held by other authorities, even
where that information would not normally be available
to the tax administration due to secrecy provisions.

The Netherlands has opted for a cooperative
approach for tackling money laundering.’ It has
established the Financial Expertise Centre (FEC),
which is a joint project between the National Tax and
Customs Administration (NTCA), the Fiscal Intelligence
and Investigation Service (which is structurally part of
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the NTCA), the National Police, the General Intelligence
and Security Service, the Public Prosecution Service,
the Netherlands Financial Markets Authority, De
Nederlandsche Bank, and the Ministry of Finance
and Ministry of Security and Justice (who are involved
in regulating and monitoring activity in the financial
sector). The mission of the FEC is to monitor and
strengthen the integrity of the financial sector, and
tackle issues of financial integrity through inter-agency
cooperation. This entails sharing information.

Giving tax administrations access to suspicious
transaction reports (STRs) would be beneficial
in the fight against corruption. In many countries,
there is no obligation on the police, public prosecutor
or FIU to report information to the tax administration.
In addition, many countries do not have legislation to
allow the tax administration access to STRs. Allowing
such access will have several benefits, including an
improvement in the detection of money laundering
offenses and proceeds from corruption, greater success
in tax crime investigations and prosecutions, and an
increase in the actual quantity of tax assessed and
recovery of the proceeds of crime. Further, access by
FIU to other information held by the tax administration,
such as declared income, tax payments, real estate
as well as other property, cross-border financial
transactions, and the results of tax audits, will help to
detect corruption, though this has not yet been widely
implemented.

Inltaly, the FIU has direct access to the Account and
Deposit Register (Anagrafe dei Conti) maintained by
the tax administration.” The Account and Deposit
Register includes information on accounts and financial
transactions carried out by financial intermediaries,
including banks, trust companies, brokerage companies
and post offices. Legislation has also been passed,
which allows the FIU direct access to the Tax Register
(Anagrafe Tributaria). Further, tax officials must report
to the FIU any suspicious transactions they encounter in
the course of their work.

Other examples of information sharing include:

e Estonia:" The police and the Tax and Customs
Board share information through a common
intelligence database.

¢ lceland:" Directorate of tax investigations
conducting tax crime investigations has direct
access to information contained in police databases.

EXCHANGE AND COLLABORATION WITH TAX ADMINISTRATIONS

e Serbia:'® All state authorities and organizations,

bodies of territorial autonomy and local
government are required to report spontaneously
to the tax administration all facts and information
detected in the performance of their duties that

are relevant to the assessment of tax liability.

The concept of inter-agency cooperation is
widespread among EU countries. One such initiative
is the establishment of the Croatian State Prosecutor’s
Office for the Suppression of Organized Crime and
Corruption. This is a Croatian Agency, supervised by the
state attorney’s office but which also cooperates with
the tax administration.” Similarly, the Czech Republic
has established Tax Cobra, a cooperation of police,
customs, and finance administration.'® Using smart
technology to triangulate data shared by agencies
would make dissemination even more effective.

In Southeast Asia, Malaysia has established the
National Revenue Recovery Enforcement Team
(NRRET) to improve cooperation between law
enforcement agencies.” The NRRET, which is headed
by the Attorney General, is an inter-agency initiative
aimed at fighting tax crimes and other financial crimes.
lts members include the tax administration, Company
Commission Malaysia, Central Bank of Malaysia,
Malaysian Anti-Corruption Commission and Royal
Customs Department. Its role is to improve cooperation
between law enforcement agencies to ensure a holistic
approach to development, good governance, and
combating corruption, as well as to assist agencies in
fighting financial crimes. The NRRET also monitors the
sharing of information and planning of joint operations
among law enforcement agencies in high profile cases.

In South Asia, India has set up the Economic
Intelligence Council (EIC), which acts as the
main body to ensure coordination among various
agencies.?® The EIC meets twice a year and holds
extraordinary meetings as and when considered
necessary. The EIC is mandated to discuss multiple
aspects of intelligence relating to economic security
and to develop a strategy for the effective collection
and collation of intelligence and its dissemination to
various law enforcement agencies. It reviews crucial
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cases involving inter-agency coordination and approves
mechanisms for improving such coordination. As far
as sharing of information among multiple agencies is
concerned, the EIC generally performs this through
the meetings of its Regional Economic Intelligence
Councils (REICs).

e Establish a bilateral agreement or memorandum of
understanding (MOU) to share information between
the tax administration and agencies involved in
detecting and preventing corruption. This ensures
a clear legal framework for any information sharing
with the agencies concerned. MOUs typically
contain details of the types of information that
will be shared, the circumstances in which sharing
will take place, and any restrictions on sharing
information (e.g., the information may only be used
for specified purposes). It may also include other
terms agreed by the agencies, such as the format
of any request for information, details of competent
officials authorized to deal with requests, agreed
notice periods and time limits, and a requirement
for the agency receiving information to provide
feedback on the results of investigations in
which the information was used. For example, in
New Zealand, based on an information sharing
agreement between the Inland Revenue and the
New Zealand Police, the tax administration can
share information with the police for the prevention,
detection or investigation of a serious crime, or
for use as evidence of a serious crime. The Inland
Revenue of New Zealand can also share taxpayer
information with the police or other agencies in
cases related to the administration of taxation,
investigation of tax crimes, and the facilitation of
asset recovery.

e Establish a national task force. The task force
should be responsible for the timely collection and
dissemination of relevant information to concerned
agencies and for developing a framework that
enables it to examine specific cases. This will help to
identify a number of areas for further investigation
across the full range of tax and economic crimes.

e Ensure connectivity between agency databases.
Lack of interconnectivity of databases of different
government agencies is the biggest issue faced

EXCHANGE AND COLLABORATION WITH TAX ADMINISTRATIONS

while sharing information with different agencies
tackling corruption. Blockchain technology may
be an appropriate platform for developing a
common database system accessible to the
agencies concerned. The Blockchain system may
also facilitate the consolidation of information
received by more easily identifying transactions
undertaken by the same entity but reported by
different companies/individuals.?' The United
States Air Force is currently planning to test
a Blockchain based database that will allow it to
share documents internally as well as throughout
the various branches of the Department of Defense
and allied governments.?

* Review limitations in tax treaties on the sharing of
information with non-tax departments. This can
help in removing barriers to information sharing.

e Conduct capacity building exercises to develop
a culture of cooperation with different agencies
working together. For example, setting up joint
task forces or seconding personnel to different
agencies to work together is an effective way of
enabling skills to be transferred while allowing
personnel to build contacts with their counterparts
in another agency.

e Establish a system that balances the sharing of
information with confidentiality. A suitable system
is one where the information can be shared only in
cases where the need for an effective exchange of
information is particularly strong and grounds for
the protection of privacy do not prevail over the
benefits of disclosing information. This helps to
overcome the intense concerns about privacy and
potential lack of trust among agencies.

Despite the myriad of laws in place to combat
corruption, Kenya ranked 145% (out of 176 countries)
on Transparency International’s Corruption Perceptions
Index in 2016. To deal with the corruption, Uhuru
Kenyatta, the President of Kenya in 2016, directed the
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Office of the Attorney General and the Department
of Justice to undertake a thorough review of the
legal, policy, and institutional framework for fighting
corruption in Kenya. A taskforce® was formed to
oversee the whole process, drawing its membership
from all ministries, departments, and agencies charged
with fighting corruption in Kenya. One notable issue
identified by the taskforce was the lack of proper
coordination among agencies, resulting in duplication
of effort. Combating corruption was an uphill task due
to the lack of a coordinated framework for reporting
corruption, information gathering, intelligence sharing,
and cooperation in investigation, among other areas.

To tackle corruption and other economic crimes,
Kenya established a multi-agency team (MAT)?* to
ensure cooperation and synergies among a number of
agencies involved in combating corruption. The MAT
was composed of the Kenya Revenue Authority; Ethics
and Anti-corruption Commission (EACC); Office of the
Director of Public Prosecutions; Directorate of Criminal
Investigations; National Intelligence Service; Financial
Reporting Centre; Asset Recovery Agency; and Office
of the President.

The MAT's terms of reference were:?

* To enhance cooperation, coordination and
collaboration among the agencies;

e To engage other relevant agencies in order to
enhance the effectiveness of the graft war;

¢ To identify resource needs for each agency and
lobby for the same; and

* To develop effective communication strategies for
awareness creation on the gains and achievements
made in the fight against corruption.

MAT has been successful in enhancing cooperation and
collaboration amongst the agencies and in providing
real-time information gathering andintelligence sharing.
As of October 2016, Kenya had 406 corruption and
economic crime cases pending in court. Out of these,
98 involved high-profile personalities such as cabinet
secretaries, members of parliament, and chief executive
officers of parastatals and state agencies. Kenya secured
several convictions with various penalties, including
imprisonment, mandatory fines, and restitution of

EXCHANGE AND COLLABORATION WITH TAX ADMINISTRATIONS

property. One of the celebrated convictions involved
a former member of parliament who was found guilty
of 9 corruption counts relating to the loss of KSh4.5
million; the member of parliament, her husband, and
4 others were convicted and sentenced to payment of
KSh24.95 million (about USD2.495 million) and 18 years
imprisonment.? In respect to asset recovery, Kenya has
so far traced and recovered assets worth KSh9.8 billion
between 2005 and 2016. In March 2017, the President
reported that approximately KSh3 billion had been
recovered or preserved. As of November 16, 2016, there
were 174 civil cases pending in court for recovery of
illegally acquired assets worth KSh3 billion.?” Further, in
one interview, the EACC CEO Twalib Mbarak?® revealed
that “there are numerous governors, MPs, and county
officials and top government officials on its radar.”

Despite some great successes, MAT has faced a number
of challenges:

® The biggest challenge is the lack of legality of some
of MAT'’s operations, which have been challenged
in the courts.

® Archaic court procedures with respect to
acceptance of documentary evidence, which
required the originator of the evidence to appear
before the court, and at times injunctions that
derailed the prosecution, have made the work of
MAT difficult.?

e Politicization of the cases against high-ranked
politicians has led to claims that MAT is
discriminating against or favoring someone in the
war on corruption.®

¢ Public awareness about the need for transparency
is poor.

MAT has been largely successful in prosecuting
corruption and recovering assets. Some of the lessons
learned are:
¢ Individual institutions face capacity constraints and
combining the collective expertise and information
pool certainly helps in combating corruption.
¢ A central depository for data is needed, not only
on asset recovery but also for economic crimes and
corruption-related cases.
e The capacity of officers needs to be built
continuously through training and cooperation
with other similar bodies.
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Nigeria is an interesting example of an African country
where lack of effective inter-agency cooperation
is responsible for inefficiency in detecting and
prosecuting corruption. Until 1999, Nigeria was under
military rule. In 1999, the former military head of
state, Olusegun Obasanjo, was elected as a civilian
president on the platform of addressing corruption.
In 2015, Muhammadu Buhari (current President re-
elected in 2019), from the All Progressive Congress,
won the election on a platform where the fight against
corruption featured prominently. Upon assuming office,
he established the Presidential Advisory Committee on
Anti-Corruption. Over the years, Nigeria established a
range of anti-corruption institutions to address various
aspects of the fight against corruption. These include
the following key agencies:*'

e Institutions addressing corruption in public
procurement: Bureau of Public Procurement; Code
of Conduct Bureau; and Code of Conduct Tribunal;

e Institutions dealing with law enforcement:
Economic and Financial Crimes Commission;
Nigerian Financial Intelligence Unit; Independent
Corrupt Practices (and other Related Offenses)
Commission; Special Control Unit on Money
Laundering; and

¢ Institutions dealing with public complaints, public
information and government policy coordination:
Presidential Advisory Committee against
Corruption; Public Complaints Commission;
Technical Unit on Governance and Anti-Corruption
Reform/Inter-Agency Task Team, Bureau of Public

Service Reform.

The government also established a National Anti-
Corruption Strategy and Action Plan for the period
2017-2021. Despite having multiple regulatory
agencies, including the tax authority, the nation still
ranked 144 (out of 180 countries) on Transparency
International’s Corruption Perceptions Index® and
continues to grapple with corruption scandals amid
calls for fiscal transparency and accountability in
governance.
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The situation may be the result of not only the
inadequate capacities of existing institutions but also
the lack of a coordinated approach and undue rivalry
among the anti-corruption agencies, including the
tax authorities. Some government departments were
unwilling to share information and some responsibilities
between agencies were duplicated.®® Also, most
government systems are manual and therefore, retrieval
of information becomes difficult. This situation has
proved to be counter-productive, resulting in a string of
losses of cases brought against high-profile suspects.
In what counted as a major setback to the government,
cases against Mike Ozekhome, a Senior Advocate
of Nigeria (SAN)**; Joe Agi, also a SAN; and Adeniyi
Ademola, a Justice of the Federal High Court; and his
wife, Olubowale, were all dismissed within a few days.
In most of the cases, the judges cited lack of convincing
prosecution.®

A number of lessons can be drawn for countries moving
in a similar direction:

® Recognize the need for a clear policy and legal
framework for cooperation;

¢ Develop a common technology platform to
collect information and ensure interconnectivity of
databases;

* Undertake capacity building exercises to train
personnel on sharing information and building a
culture of cooperation; and

e Establish a national agency responsible for
overseeing the sharing of information between
different agencies.
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Investigating and prosecuting suspected
perpetrators of corruption is very time-consuming
and requires collaboration, expertise and knowledge
of the law. The process of detecting and proving
corruption, fraud, tax evasion and other financial crimes
requires many hours of work, specialized expertise
and sometimes expensive software or surveillance
equipment.® Inter-agency cooperation between
revenue authorities, financial intelligence units (FIUs)
and other law enforcement agencies can be a force
multiplier, offering additional resources, expertise, and
legal tools.?” Effective cooperation can provide “critical
cover in politically sensitive cases”, that can support
law enforcement agencies to counteract any political
risks.3® In order to successfully meet the objective of
prosecuting a suspect, Joint Investigation Teams must
operate within the confines of the law, set a strong
terms of reference determining the scope and role of
each agency, and ensure timely action.

The successful prosecution of corruption and
other financial crimes entails cooperation among
agencies with varying institutional cultures
and differing scopes and objectives. The level of
cooperation between tax administrations and other
domestic law enforcement agencies is critical in
countering tax and financial crimes.?? Whilst there
are several limitations on the scope of cooperation,
opportunities exist in the form of existing cooperation
models, the use of task forces and joint centers, and in
applying international best practices.*

Tax administrations have a key role to play in
addressing serious crime. They are granted access
to and are highly trained in examining the financial
affairs, transactions, and records of millions of
individuals and entities.*’ Alongside examining the
affairs of taxpayers, tax authorities are enabled by
law to issue demand notices requesting the payment
of outstanding taxes and pursue payment through
specialized tax tribunals or through mediation efforts
with the taxpayer. However, tax administrators are not
always aware, especially in developing countries, either
of the typical indicators of possible bribery, corruption,
and other financial crimes not related to tax, or of their
role in referring their suspicions to the appropriate law
enforcement authority or public prosecutor.*? For this
reason, as well as the way that key data is spread across
various agencies, inter-agency cooperation to share
information, investigate alleged financial crimes and,
ultimately, prosecute is imperative.

The different agencies need to be able to share
information effectively while abiding by data
protection rules. Some of the agencies involved
may include the police, judiciary, public prosecutors,
corruption investigation agencies, and financial
intelligence units (FIUs). Each of these agencies/
institutions will already have some appreciation of the
links between their functions and mandates in tackling
financial crime.®® In the course of their activities, the
different agencies will collect and hold information
on individuals, corporations, and transactions, which
may be directly relevant to the activities of other
agencies. However, legal gateways will need to be
established to enable the sharing of information.** This
will often be defined by domestic law and limited by
regulatory restrictions governing the collection and
use of information (e.g. General Data Protection Rules
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in the EU).*> This requires balancing data protection
rights with inter-agency sharing of information. It is
important to protect the confidentiality of information
and the integrity of the mandate being fulfilled by each
agency.*

Tax tribunals with less strict rules of evidence are an
alternative to legal action. The decision to prosecute
will generally be anchored on access to lawfully
obtained information (particularly regarding the rules
of evidence), which is collected and shared between
agencies through a mandated process. The collection
and sharing of information for purposes of prosecution
can only be successful if relevant agencies utilize their
technical capacities to identify a financial crime, the
appropriate avenue for scrutinizing that crime and the
agency entitled to initiate action. Selecting the correct
agency is especially important for tax administrators
since tax evasion cases may be prosecuted by tax
authorities in specialized tax tribunals. From time to
time, the tax authority may negotiate with the taxpayer
to recover revenues, especially where the chances of a
successful legal action are low. Specialized tax tribunals
often have less stringent rules of evidence and may be
preferred where evidence has not been handled in line
with strict rules of evidence. In addition, where a legal
action has little chance of success, the tax authority
may, at least, recover some revenue from the income
generated by that asset.

The capacity to investigate may not always
translate into a capacity to prosecute. Investigation
involves analyzing significant volumes of financial,
banking, and accounting documents, including tax or
customs records in order to identify illegal schemes,
follow the money and gather financial intelligence.*’
Prosecution will require similar expertise, but will
also require gathering and presenting evidence
for confiscation, seeking judicial authorization for
specialized investigation tools and presenting the case
to the court.*®

In many countries, the limitations imposed on the
tax authority’s ability to obtain information from
other agencies pose a significant challenge to an
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effective prosecution. The ability to share information
for purposes of inter-agency cooperation in prosecuting
a financial crime is often dependent on the enabling
framework in a country. In general, for purposes of
prosecution it is imperative that the agreement to
cooperate is implemented in accordance with the
enabling provisions of the law. Countries can and have
modified their laws to enable them to get better access
to information. Some of the methods of cooperation
include direct access to information contained in
agency records or databases; an obligation or ability to
provide information spontaneously; and an obligation
or ability to provide information only on request.®

Based on a review of 51 countries, the OECD
found that some countries had barriers to the
ability of tax administrations to share information
with the police or public prosecutors in non-tax
investigations. In 15 countries, there was no legal
obligation to report suspicions of serious non-tax
offenses to the relevant authorities. In two countries,
the tax administration was specifically prohibited from
doing s0.%° Mixed abilities to share tax information with
the FIU were found, together with the prohibition in two
countries from sharing with the authority responsible
for conducting corruption investigations.”' In contrast,
customs administrations, due to their role in countering
illicit trade, were mostly allowed to share information
with the police or public prosecutors investigating non-
tax offenses, and seven countries® even permitted
direct access to customs information.>® Notably,
in almost all countries, legal gateways permit (not
obligate) the police or public prosecutor to provide
information to the tax administration for purposes of
administering taxes and, generally, enable sharing with
the FIU.>* Overall, while all other agencies that tend
to be involved in the prosecution of a financial crime
were permitted to share information with the police or
public prosecutor, the limitation on tax administrations
and the lack of an obligation for the police and public
prosecutors to share relevant information are likely to
impede an effective prosecution.

Tax administrations hold a wealth of personal and
company information that is a valuable source
of intelligence for other agencies tasked with
identifying financial crimes.5® Such information
relates to income, assets, financial transactions and
banking information, among others. Tax agencies are
enabled to engage in exchange of information on
request (EOIR), spontaneous exchange of information
or automatic exchange of information (AEQOI) for tax
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purposes on the basis of either tax treaties, or Tax
Information Exchange Agreements (TIEA). AEOI and
EOIR provide tax authorities with a framework to
request and obtain specific information relating to a
taxpayer in a foreign jurisdiction; this information can
be used to carry out a risk assessment and/or trigger
a tax investigation.5 This may be beneficial to other
law enforcement agencies investigating a financial
crime. However, there are limitations on the sharing of
information. For instance, tax authorities should refrain
from engaging in fishing expeditions or requesting
information that is not likely to be relevant to the tax
affairs of a taxpayer.”’ In addition, the information
received must be treated with proper confidence and
can only be shared with authorities involved in the
assessment, collection, enforcement or prosecution of
a tax related offense.*® Information can be exchanged
with other law enforcement agencies where money
laundering, corruption and terrorism financing may
be concerned, but the supplying jurisdiction must be
informed and authorize this.>

Since the proceeds or tools of corruption will often
involve the use of other jurisdictions, exchange
of information between tax authorities can prove
advantageous to an inter-agency initiative to
prosecute. Where gathering evidence will require
the cooperation of foreign authorities, mutual legal
assistance can be key, particularly where prosecution is
concerned, in executing proceedings or extradition.®®
Mutual legal assistance can be provided via agreements
between countries, the UN Convention against
Corruption (UNCAC), or on the basis of reciprocity
where no agreement exists. In Asia and the Pacific,
some of the barriers to effective international legal
assistance include the lack of legal basis for cooperation,
differences in legal and procedural frameworks,
language barriers, resource limitations and evidentiary
issues.® In addition, a relationship of trust combined
with a strong and clear request for assistance was
found to be key in enhancing mutual legal assistance.¢?
Other agencies can provide tax administrations with
important information about ongoing or completed
investigations that could influence the reopening of a
tax assessment or initiate a tax crime investigation.¢?

In the Bragilian Petrobras investigation, tax
auditors supported the transnational corruption
investigation by analyzing suspects’ tax and
customs data and sharing this with the police and
public prosecutor as permitted by law.®* With that
information, officials were able to uncover evidence of
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money laundering, tax evasion and hidden assets and
the investigation has, so far, resulted in criminal fines,
tax penalties and recovered assets amounting to USD15
billion and 1,400 years in prison sentences.®® Brazil's
National Strategy to Combat Corruption and Money
Laundering (ENCCLA) was set up as an inter-agency
organization to fight money laundering and corruption
through coordination and joint policy making among
public officials.®

Criminal investigations can be affected by a
country’s limitation on the tax authority’s sharing
of information. Where criminal prosecutions are
concerned, the tax administration is often able to
ensure that individuals and companies are required
to pay tax on all of their income. This includes income
derived from criminal activities, on which the tax
administration can deny a deduction for expenses.®’
However, in the event that information valuable to a
criminal investigation is uncovered in a country that
can limit the ability of tax administrations to share
information, there is a likelihood that some elements of
afinancial crime may go undetected. In addition, where
the tax administration may be limited from taxing the
direct proceeds of a crime, cooperation with other law
enforcement agencies could provide an avenue for
alternative charges to be brought against a suspect.

A joint prosecution must be carried out within
the confines and structures of the law, which can
make prosecutions more difficult. For instance, if the
law provides that information obtained from the tax
administration may be used for investigative purposes
but not as evidence in proceedings, this would present
a barrier to successful prosecution.®® Some laws may
require that a formal criminal procedure is initiated
under the authority of a public prosecutor or a court
order obtained before an anti-corruption authority
may receive tax information.®” Although this ensures
an important balancing with protecting personal or
confidential information, it may delay and increase the
costs of the process. Countries should introduce laws to
streamline this process and adapt the legal framework
to enable sharing of information for purposes of
providing evidence in a formal case.

Globally, jurisdictions apply different frameworks
for prosecution of tax and financial crimes. Some
countries, such as Burkina Faso and Mexico, have a
central prosecution authority that is also responsible
for criminal investigations, whilst others do not involve
public prosecutors in the investigations that will be
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carried out by the police or specialized agencies.” In
several countries, including New Zealand and Nigeria,
law enforcement agencies, including the police, tax
administrations or anti-corruption authorities, may
prosecute cases directly.”! In a number of jurisdictions,
for example Ghana, Rwanda, and Malaysia, public
prosecutors responsible for the prosecution of a
financial crime may either have the authority to delegate
performance of significant elements of an investigation
to a number of the agencies identified above, or they
may not participate at all in the investigation process.”

Tax administrations generally carry out a separate
process of prosecuting tax-related cases through
specialiged tax courts or tribunals, which are
found in most developed and developing countries.
In most jurisdictions, the enforcement of taxes and
the prevention of tax crime is the tax administration’s
responsibility.”® The process of investigation for tax
purposes will involve specialized audit teams accessing
the financial and other information of a person; this
process and the powers to access the information of
a taxpayer are provided for by law. Taxpayers are
often required to exhaust the tax procedural process
before the courts are approached. The coordination
of this process with the overall joint prosecution is key,
since a failure in the specialized tribunal or inability to
prosecute may weaken an overall case, particularly with
regard to money laundering. Where a taxpayer agrees
to comply with the orders of the tax administration
and pay the outstanding taxes, this is likely to affirm
the allegation of a tax crime having been committed
and efforts to determine whether money laundering
occurred will be further justified. If joint teams opt to
initiate prosecution in specialized tax tribunals, they
will need to ensure that the tax investigation is distinct
from the overall investigation. Pursuing an action in
the specialized tax tribunal should be considered
where a criminal prosecution might not be possible or
is unlikely to succeed. This may remove at least part
of the proceeds of crime from the criminals by taxing
the income generated from that asset and would entail
less stringent requirements for evidence. Where tax
authorities are involved in a joint prosecution process,
they may make strategic decisions about whether or
not to combine charges for tax crimes, corruption, and
other financial crimes into a single prosecution.”

Obstacles to coordination between government
agencies may arise from systemic and practical
differences:

e Lack of political will and distrust amongst law
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enforcement agencies;

* The agency’s need to preserve autonomy and
independence throughout the process to protect
the integrity of its mandate;

¢ Organizational routines and procedures that may
be difficult to synchronize and coordinate;

e Observing the rules of evidence to ensure
admissibility in court;

¢ Differing organizational objectives between the
collaborating agencies, which need to be balanced;

¢ Differing expectations and levels of pressure from
and for each agency to deliver some element of
the work; and

¢ Differing and incompatible technical platforms.

The mandate of a joint prosecution effort must
be clear and each agency must act within its
empowering provisions. However, even where
empowering provisions exist, political interests may
often undermine the legitimacy of a joint investigation
team. In addition, the support of policy makers to
introduce an enabling legal framework will be key.

Where extensive empowering provisions are
not available, a Memorandum of Understanding
(MOU)? can affirm and evidence the objectives
of inter-agency cooperation to prosecute. Under
Project Wickenby, the Australian Tax Office has direct
access to information collected by the Australian FIU
(AUSTRAC) and an MOU with AUSTRAC.” Such an MOU
should be compliant with the law and provide details
on existing regulations, provide modalities of exchange
of information, and facilitate shared objectives. It
should not create legally binding obligations on the
agencies, but it should foster a common understanding
of objectives, procedures, and roles, and build trust
between agencies.

The ability of tax administrations to be involved in
prosecuting financial crimes is often made easier
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when tax crimes are recognized as predicate
offenses to money laundering. The Financial Action
Task Force (FATF) recognized this in 2012, when they
revised the Recommendations to include tax crimes
as a predicate offense. Predicate offenses are types of
criminal activity that give rise to funds or assets that
can be laundered to obscure the illegal source.”” Where
a tax crime is designated as a predicate offense, it
means that a person may be charged with the offense
of money laundering and the predicate offense, in this
case tax evasion. This isimportant because it gives joint
prosecution teams greater scope to secure a conviction
or impose greater penalties, pursue cases of tax crimes
involving other jurisdictions and recover the proceeds of
crime through mutual legal assistance.”® The definition
of a tax crime should be broad enough to cover the
violation of all direct and indirect tax obligations.
A narrow definition could limit the role of the tax
administration. It also requires financial institutions and
Designated Non-Financial Businesses and Professions
to report suspicions of any predicate offenses relating
to the proceeds of tax crimes; this will generally require
some awareness of the risks and indicators amongst
reporting entities and greater cooperation with tax
administrations.

According to an OECD survey of 31 jurisdictions,
the inclusion of tax crimes as a predicate offense
had practical and positive impacts on their work.”®
The most reported impact was better inter-agency
cooperation, including an increased ability to work with
other agencies on particular cases and on strategic
and policy matters.?® Greater awareness amongst
other law enforcement agencies, intelligence agencies
and the private sector of the possibility of tax crimes
occurring and better avenues for communication with
other agencies were also reported.?’ Notably, some
jurisdictions reported an increase in prosecutions and
that prosecutions were easier to undertake.?®?

The EU 4™ Anti-Money Laundering (AML) Directive
introduced a requirement for member states to
introduce tax crimes as a predicate offense. While
no definition was specified, countries were expected
to have effected this amendment by 26 June 2017,
and by 1 January 2018 tax authorities were to gain
access to data collected under AML laws. Ultimately,
the European Commission had to open infringement
procedures for non-communication of transposition
measures against 20 member states. Of the 20, three
countries, including Ireland, were referred to the Court
of Justice.
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Alongside laws defining the mandate of government
agencies to cooperate, countries should introduce a
wide definition of tax crimes as a predicate offense
to money laundering. This could enable cooperation
in investigations that involve a broad range of tax
crimes. Although there is no recommended definition
of a tax crime, countries seeking to introduce them
as a predicate offense should amend their AML laws
to define the offense and the elements that make it
a serious offense.®® Countries should also ensure that
tax crimes committed in a foreign jurisdiction are
considered tax crimes. The legal provisions should
provide a broad set of tax-related offenses that
constitute predicate offenses to money laundering. In
particular, fiscal offenses relating to indirect and direct
taxes should be included.®* This could ultimately entail
straightforward non-payment of direct and indirect
taxes being considered as a predicate offense to money
laundering, or, potentially, certain cases of aggressive
tax avoidance. In addition, countries will need to:®

e Establish, either through legislation or case
precedent, that the predicate offense need not be
proven in order to convict for money laundering, as
established in the FATF recommendations;

® Prepare internal guidelines, handbooks and in-
person training for investigators; and

* Introduce policies or directives that establish the
mandatory requirement of opening a parallel
financial investigation in every investigation of a
predicate offense.

The introduction of tax crimes as a predicate
offense needs to be effective. This will generally entail
countries ensuring that law enforcement agencies, other
agencies required to provide information in accordance
with the AML requirements, and Designated Non-
Financial Businesses and Professions undergo thorough
training and awareness raising.

Particular care is required to ensure that
cooperation between agencies does not lead to
any curtailing of the right to privacy. Enabling
legislation is an important feature in framing the
scope of each agency in the process of prosecuting
financial crimes. However, an MOU can also provide an
enabling framework for the authorities to cooperate.
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The role of the tax administration can only extend as
far as a tax crime may be concerned and the process
will entail a simultaneous prosecution in alignment
with tax procedures as mentioned above. Clearly
setting out the roles of each authority throughout the
prosecution process and ensuring strict adherence
to the law ensures that the case cannot be dismissed
based on procedural matters. Alongside respecting
the rule of law, the right to privacy entitles persons to
protection from arbitrary interference or intrusion from
the state. Although the right is not absolute, limitations
regarding banking secrecy and money laundering in
general are often clear. The tax administration must
evaluate whether sharing of information is in line with
the requirements of the Constitution or Bill of Rights of
their jurisdiction. Any limitations to the right to privacy
should be balanced by some determination of whether
it would be reasonably necessary for the attainment of
the objectives underlying the joint investigation.

In making this assessment, the obligation of
sharing taxpayer information with other agencies
for purposes of investigating a financial crime
must be balanced against the potential impact
on the integrity of the tax system.®® A tax
administration’s information sharing to address serious
crime is acceptable as long as it is fit for purpose. In
addition, balancing the right to privacy and the benefits
to society must be evaluated based on the following:®

¢ The nature of the serious crime in question and the
scope of the information required;

e The authority to access the information and the
ability of the tax administration to provide it;

¢ The intended and potential use of the information;
and

e The risk of misuse.

Investigating agencies will need to determine to
what extent the information is available and will
be shared. The 4% AML Directive provides that the
processing of personal data should be limited to what
is necessary for the purposes of complying with the
requirements of the Directive. Financial investigations
are, by nature, intrusive and will result in obtaining the
private information of an individual.® Law enforcement
agencies must remain aware of their country’s human
rights legislation, which protects the right to privacy
and associated considerations. They should therefore
be able to justify such investigations as proportionate,
non-discriminatory, legitimate, accountable, and
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necessary to the investigation to be undertaken.?’

Joint teams should set the criteria for information
sharing. These should be based on the indicators of
suspicious features that fall within the prevention of tax
abuses and money laundering initiatives to ensure that
the process of prosecution does not infringe upon the
right to privacy. The criteria should include:

e Transactions with no real business purpose
(substance over form);

® The use of offshore accounts, trusts or companies
which do not support any economic substance;

e Tax schemes that involve high-risk jurisdictions
(particularly jurisdictions with high levels of secrecy
and low or no taxes);

* Highly complex tax structures;
* Unexplained wealth;”

® Short-term businesses involved in importing or
exporting; and

e Use of cash transactions instead of appropriate
financial instruments.

The obstacles to effective prosecutions go beyond
the limitations imposed by legislation. The attention
drawn to legal challenges is warranted by the potential
consequences of a failure to operate within the confines
of the law. These failures include the inadmissibility
of evidence, the consequence of which will result in
rendering the entire process redundant. Joint teams
may be limited by distrust amongst the enforcement
agencies, differing expectations on the delivery of
outcomes, and a lack of harmonized institutional
procedures particularly regarding the use of technology
to collect, hold, and share data.

Joint prosecution teams must have a clear
mandate based on the law, clearly defining the role
of each agency and determining clear procedures
for cooperation. They must remain aware of their
limitations as any breach may result in a failed process,
and be prepared to receive any additional support
to ensure they meet the procedural requirements.
Tax administrations will need to operate within the
specialized courts and ensure that sharing of any
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information is enabled by the legal framework or any
reasonable exceptions. In order to do so, countries
should consider introducing tax crimes as a predicate
offense in order to facilitate:

* Increased sharing of information and awareness
about the nature of tax crimes.

* Mutual legal assistance.

* Prosecution of money laundering based on tax
crimes involving foreign jurisdictions.

* Expanding the tools, skills, and resources available,
including for asset recovery.

e Extending the statute of limitations through linking
to money laundering.

The following South African agencies cooperated in a
four-year investigation of Barry Tannenbaum that led to
prosecution in 2009:

e South African Reserve Bank (SARB);

* South African Revenue Services (SARS): responsible
for the collection of revenue and enforcement of
compliance with tax and customs legislation (semi-
autonomous);

e South African Police Service (SAPS) Serious
Economic Offences Unit: tasked with preventing,
combating and investigating economic crime;

e The Financial Intelligence Centre (FIC): assists
in the identification of the proceeds of unlawful
activities and combating of money laundering
activities, amongst others; and

¢ National Prosecuting Authority (NPA).

Tannenbaum was accused of setting up a Ponzi scheme
that involved at least 800 investors in South Africa,
Germany, US, and Australia. The scheme promised
investors returns of 200% per year in investments
related to fraudulent pharmaceutical imports. On 30
July 2009, the North Gauteng High Court granted the
Asset Forfeiture Unit in the NPA a preservation order in
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line with the Prevention of Organized Crime Act.”? The
order froze an estimated R44 million held in two bank
accounts belonging to Tannenbaum and his associate.

SARS's five-year priority initiative proposed to adopt
a whole-of-government approach in managing
the customs border environment. This included
continuing to strengthen risk management capabilities
as well as international agreements and links with
other jurisdictions. Further, SARS's strategic plan
emphasized a whole-of-government approach through
collaboration with other government agencies to
improve the government's overall value chain.

SARS is mandated to conduct criminal investigations
into all criminal offenses created under the Tax
Administration Act. This applies to all tax acts whether
indirect or direct taxes, excluding offenses under
the Customs and Excise Act.”® SARS is also the only
authority assigned the legal mandate to officially lay
a criminal complaint with SAPS in respect of a Serious
Tax Offense.” In general, South Africa recognizes tax
crimes as a predicate offense to money laundering.

e Section 73 of the AML/CFT Act provides that
any investigation instituted in line with the Act,
including those on the property, financial activities,
affairs or business of any person, must be reported
to the Commissioner of SARS or any officials
with a view to mutual cooperation and sharing of
information.

e Section 70(3) (c) of the Tax Administration Act
2011, provides for the disclosure of information to
the FIC where such information is required for the
purpose of carrying out their duties and functions.

In general, South Africa’s system provides an enabling
environmentfor SARS to cooperate in ajoint prosecution
and review information obtained by other agencies with
regard to the alleged tax crime.

The five agencies coordinated their efforts, ensuring
that clear terms of reference identified each agency’s
scope and mandate. The joint team determined a plan
of action for the high-level investigation into serious
allegations of fraud, money laundering, tax evasion and
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foreign exchange control violations. The responsibilities
were set out as follows:

e NPA: freezing or forfeiture of assets of the main
suspect and associates and determining whether
to prosecute any of the persons or entities involved
in the scheme;

e SARS: raising tax assessments and generating
attachment orders;

® SAPS: supporting with seizure and arrest where
possible;

e FIC: tracing the movement of finances; and

e SARB: accessing banking information, which
revealed the use of Tannenbaum’s personal
accounts to channel money out of the country.

SARS reviewed Tannenbaum'’s tax filings in the period
2004-2009 and alleged that he had under-declared
his income, resulting in tax, penalties and interest.”
Through investigations into Tannenbaum’s accounts,
they discovered that he received about USD415 million
and about USD324 million was paid to investors and
agents in the scheme.?

The issuance of arrest warrants could not be enforced
since Tannenbaum had fled to Australia and one of
his associates was based in Switzerland. Although
extradition proceedings were pursued, the process has
taken many years and prosecutors were not optimistic
that Australia would agree to the extradition request.”
Tannenbaum has also managed to evade authorities
in Australia. The prosecution of Tannenbaum and his
associates tied up state resources for several years
with little progress made. In addition, investors and
overall victims of the scheme have pursued litigation in
efforts to recover their assets. Several of the businesses
registered as part of the scheme are attached to
different associates, whilst others are insolvent. This has
had implications for recovery of assets by SARS.

For purposes of joint prosecution efforts, inter-agency
teams should evaluate the following and encourage
governments to strengthen any areas of weakness:

e Introduce enabling laws, including a broader legal
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mandate that permits the sharing of information
between agencies where reasonable and the
recognition of tax crimes as a predicate offense;

e Ensure cost effectiveness;

® The possibility of extradition where suspects
may be based in foreign jurisdictions may arise
and teams must remain aware of the potential
implications for the case and the need for a speedy
process;

e Determine clearly whether illegal schemes are
taxable;

e Ensure clear frameworks for any information
sharing with foreign institutions;

e Consider the role of victims or investors not only as
witnesses, but also in pressing charges; and

¢ Information management—ensure that a member
of the directorate of public prosecution is part
of the team to enable the quick turnaround of ex
parte applications.

With regard to asset tracing and recovery:

* Evaluate the appropriate time to implement
preventative measures, including the freezing
of assets; this should be done in the interest of
ensuring that the person of interest is not alerted
too early or too late;

e Understand the constraints existing in the
requested country;

® Since cooperation with foreign jurisdictions will
be imperative to the tracing and identification of
assets for recovery and taxation purposes, ensure
that there is a legal basis for assistance, no barriers
will prevent cooperation and the appropriate legal
instrument is chosen;

e Freezing of assets at the domestic level: determine
how fast the judiciary can respond, what kind
of coordination will be required, the asset
management framework available and the costs
associated with holding certain assets whilst
proceedings are taking place; and

e Freezing of assets in foreign jurisdictions: since this
will require mutual legal assistance, with foreign
authorities and comply with the differing rules of
procedure.
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Whilst the ultimate outcome may not have been a
successful prosecution of the alleged offenders,
the South African joint team was able to effectively
coordinate efforts and engage in a process that should
lead to more effective future investigations of financial
crimes. The outcome does not take away from the
commendable efforts made by the prosecution team
and the recommendations made above represent the
main lessons drawn by the involved agencies for future
joint efforts.

Some additional lessons may be drawn from Brazil's
experience with Operation Car Wash, which involved
44 other countries where investigations were being
carried out. This required the negotiation of new
agreements with several states, including the United
States and Switzerland.”® Using information obtained
by the tax authority on the purchase of a luxury car
by the daughter of a former director of Petrobras, the
invoice revealed a connection with an operator of the
corruption scheme whom the director had denied
knowing.?”? Further analysis of the director found that
he was the beneficial owner of an offshore company
owning a luxurious apartment where the operator once
lived.'%® Although the investigation is still ongoing,
the authorities were able to engage in international
legal cooperation that proved essential to obtaining
relevant evidence of major crimes and in recovering
illicit assets in foreign jurisdictions.'® Brazil had an
array of regulations dealing with cooperation, including
international treaties and agreements, direct assistance,
extradition, and enforcement of foreign court decisions.
To facilitate successful prosecution, enabling legislation
must go beyond obligations for domestic institutions
and establish cooperation across jurisdictions.
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