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The OECD/G20 Base Erosion and Profit Shifting 
IBEPS] Project produced a number of recommen 
dations to be implemented through amendments 
to bilateral tax treaties. lf undertaken on a treaty 
by-treaty basis, the sheer number of treaties in 
effect would make such a process very lengthy. 
Recognising the need for an efficient and effective 
mechanism to implement the tax treaty related 
measures resulting from the BEPS Project, 
the BEPS Action Plan called for a multilateral 
instrument. Such a multilateral convention was 
presented on November 24, 2016. The text of 
this convention raises a couple of interpretation 
issues. Michael Lang deals with some of them 
in this contribution which is based on his lecture 
delivered at the University of Copenhagen on 17 
November 2016 upon being awarded an honorary 
doctorate. 

1. The interpretation of the regulations 
of the Multilateral Instrument based 
on the rules of the Vienna Convention 
on the Law of Treaties 

The Vienna Convention on the Law of Treaties [VCLT) 
addresses the interpretation of international treaties. 
Actually, the VCLT itself is an international treaty. 
The interpretation provisions contained in the VCLT 

are also considered international customary law. 
As a consequence, the regulations of the VCLT on 
the interpretation of international treaties are also 
relevant when one of the contracting states did not 
ratify the VCLT The multilateral international treaty 
presented on 24 November 2016 under the name 
"Multilateral Convention to Implement Tax Treaty 
Related Measures to Prevent Base Erosion and Pro 
fit Shiftinq", 1 hereinafter referred to as Multilateral 
Instrument IMLI), must therefore be interpreted on 
the basis of the interpretation rules of the VCLl 

According to Article 31 para, 1 VCLT, a treaty shall 
be interpreted "in good faith in accordance with the 
ordinary meaning to be given to the terms of the 
treaty in their context and in the light of its object 
and purpose", Therefore, the wording of a provision 
is not the only means of interpretation but must in 
any case be taken into account. lt is the starting point 
of the interpretation, but it by no means marks the 
end of it.2 The term "context" refers to the systematic 
interpretation of a treaty. By making a reference to 
the object and purpose, the VCLT leaves room for 
teleological interpretation. Article 32 VCLT addresses 
aspects of historical interpretation. At Iirst glance, 
the development of law is only of subsidiary signifi 
cance: The aspects mentioned in Article 32 VCLT are 
to be taken into account if they confirm the meaning 
which results from the application of Article 31 VCLT, 
or if the interpretation according to Article 31 VCLT 
leaves the meaning ambiguous or obscure or leads 
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to a result that is manifestly absurd or unreasona 
ble. According to Article 31, para. 4 VCLT, however, 
a special meaning shall be given to a term if it is 
established that the parties so intended. Hence, the 
development of law is by no means a priori attributed 
a subordinate significance. Just as with the weighing 
of all other relevant arguments in the course of inter 
pretation, in a specific case historical arguments will 
be weighed on the basis of their persuasive power. On 
these grounds, the interpretation of an international 
treaty and hence of the MLI is by no means funda 
mentally different from the interpretation of other 
laws, for which systematic, teleological, and historical 
arguments can also be taken into account in addition 
to the wording. 

This still applies notwithstanding Article 31 para. 
3 VCLT, which stipulates that any subsequent agre 
ement between the parties and subsequent practice 
play a role in the interpretation. This, however, does 
not say anything about the weight of these aspects 
in the process of interpretation. They must also "be 
taken into account". This by no means attributes 
a priori a greater value to these than to any other 
arguments. Depending on the subjsct-rnatter to be 
regulated, Article 31 para. 3 VCLT can result in a 
different room for manoeuvre for the bodies that 
conclude such agreements or determine the practice. 
In several legal systems, tax legislation is subject to 
particularly strict legal requirements. The separation . 
of powers is often of decisive importance. This must 
also be taken into consideration when it comes to 
the significance of administrative decisions in inter 
national agreements or the relevance of practice. 
l.otcr agreements or later practice which must be 
taken into account in the interpretation must also be 
distinguished from amendments to agreements. The 
refore, Article 31 para, 3 VCLT can only exploit those 
scopes that emerge in the course of interpretation. 
Agreements or practice of a purely bilateral nature 
will have no significance whatsoever in a multilateral 
treaty covered by Article 31 para. 3 VCLl 

II. Art. 2 para. 2 MLI 

1. TI-IE SIGNIFICANCE OF ARTICLE 3 PARA. 
2 OECD MC FOR THE INTERPRETATION OF 
ART 2 PARA. 2 MLI 

Moreover, the interpretation of MLI is governed in the 
MLI itself. Art. 2 para. 2 MLI contains an interpretation 
provision modelled on Art. 3 para. 2 OECD MC: "As 
regards the application of this Convention at any time 
by a Party, any term not defined herein shall, unless 

the context otherwise requires, have the meaning 
that it has at that time under the relevant Covered 
Tax Agreement." Art. 2 para. 2 MLI thus follows the 
example of Art. 3 para. 2 of the EC Arbitration Con 
vention. This provision already presents a similar 
content: "Any term not defined in this Convention 
shall, unless the context otherwise requires, have 
the meaning which it has under the double taxation 
convention between the States concerned." Art. 2 
para. 2 MU is also modelled on Art. 3 para. 2 OECD 
MC. This must also be taken into account for inter 
pretation purposes. Therefore, it is appropriate to 
resort to Art. 3 para. 2 OECD MC and the case law 
and literature derived from it for the purposes of the 
interpretation of Art. 2 para, 2 MLI. lf the authors of 
the MLI modelled the provision of Art. 2 para. 2 MLI 
on that of Art. 3 para. 2 OECD MC, this indicates that 
they also wanted to establish a link to the content cf 
Art. 3 para. 2 OECD MC. 

This, however, is, in equal measure, an advantage 
and a disadvantage. lt does, indeed per se facilitate the 
interprelation of a provision when the authors of the 
regulation are guided by already existing provisions. 
The existing literature and lhe case law with regard to 
this regulation can provide indications as to the inter 
pretation of the new regulation. In the particular case 
of Art. 3 para. 2 OECD MC, however, the interpretation 
of this provision is fraught with great uncertainties. 
In many respects, the content of Art. 3 para. 2 OECD 
MC is unclear. There is a risk that the existing uncer 
tainties surrounding Art. 3 para. 2 OECD MC will also 
weigh upon the interpretation of Art. 2 para. 2 MLI. 

There is uncertainty over the interpretation of the 
term "application" in Art. 3 para. 2 OECD MC. Accor 
ding to the opinion held by Avery Jones et al, only the 
state whose taxation rights are limited by the treaty 
provision will apply the treaty. lf, however, a treaty pro 
vision only confirms the taxation right of the contrac 
ting state, there should be no such "application".3 The 
MLI does not, however, directly limit taxation rights, 
but is used to am end bilateral treaty provisions. lf one 
applies the consideration of Avery Jones el al to this 
constellation, it could mean that an "application" of 
the treaty can only be assumed 1f the consequence 
of the MLI provision is a material derogation from a 
bilateral treaty provision or the addition of another 
provision to a bilateral treaty. lf, however, it becomes 
apparent that lhere is no change in the respective 
bilateral treaty, because the bilateral provisions cor 
respond a priori to the specific stipulation of the MLI, 
there can be no "application". 

This opinion, however, already failed to prevail with 
regard to Art. 3 para. 2 OECD MC, and for good rea- 
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soris-' When, an the basis of the treaty, a state comes 
to the conclusion that the treaty leaves its taxation 
right unaffected, this is also a result of the application 
of the treaty. A distinction based an the assumption 
that, in these cases, the state merely "reads" but not 
applies the treaty, would be artificial. First and fore 
most - if one were to attribute material importance 
to Art. 3 para. 2 OECD MC - a merely "read" treaty 
provision would then have a different content than 
an "applied" treaty provision. In consequence, the 
content of one and the same treaty provision, which 
is merely "read" by the one contracting state but 
"applied" by the other would be different. Treaties, 
however, would not be up to their task of distributing 
the taxation rights between states so that taxation 
righls are only allocated to one state - and not to both 
states or even none of the two. 

For similar reasons, even a merely limiled inler 
pretation of the term "application" in Art. 2 para. 2 
MLI would not be convincing. Admittedly, there is no 
risk here that the content of the same "Covered Tax 
Agreement" will be interpreted differently by the two 
contracting states. II it becomes apparent that a bila 
teral treaty does not correspond to the requirements 
of an MLI provision and this MLI provision amends 
a treaty, this will have consequences for both states 
that concluded this treaty. The same contracting 
state, however, which concluded bilateral treaties 
with different contents with other states, may find 
itself confronted in one case with a bilateral treaty 
amended by the MLI and, in another case - if the bila 
teral treaty provision already corresponded to the MLI 
requirements - have a bilateral treaty in its legislation 
that was left unchanged. Art. 2 para. 2 MLI would then 
be applicable depending an whether the state had to 
"apply" or merely "read" the treaty, and thus the same 
MLI provision would have a different content for this 
state in case of its "application" than in the case of its 
mere "readinq", lt is obvious that this does not corre 
spond to the objective and purpose of the MLI, which 
is to largely harmonize the relevant provisions of all 
bilateral treaties covered by it. 

The most serious uncertainty regarding the inter 
pretation of Art. 3 para. 2 OECD MC is that over the 
scope of the reference to national law contained in 
the provision: The phrase "unless the context other 
wise requires" which expresses the proviso that this 
reference is subject to, is understood in completely 
different ways. According to the opinion shared in par 
ticular by tax administrations, almost no importance 
at all should be attributed to this phrase: lf a term not 
defined in the treaty is used, Art. 3 para. 2 OECD MC 
prescribes a r·ecourse to national law of the apply- 

ing state, which can be avoided only in exceptional 
cases.> The opposing view stresses the importance of 
the said phrase, in particular the significance of the 
context mentioned !herein. lt represents not only the 
systematic interpretation, but also the grammatical, 
historical, and teleological interpretation. This phrase 
thus emphasises that DTCs must first be interpreted 
an their own accord, under consideration of all 
aspects admissible in the interpretation of internatio 
nal law. Only in those rare cases in which the inter 
preter fails to establish the meaning of a provision 
using grammatical, historical, systematic and teleo 
logical aspects will there be room for this reference to 
the national law of the applying state.6 Since, however, 
an interpretation using all admissible methods usu 
ally leads to results, there is no reason to worry that 
this would not be the case in DTC law.7 A conciliatory 
position by Vogel, established between these opini 
ons, puts the emphasis an the term "requires": The 
treaty context would be of importance only an serious 
grounds, otherwise, the national law of the applying 
state would have to be used straight away.8 

1 have already explained in detail elsewhere why 
1 believe that the opinion which does not primarily 
regard Art. 3 para. 2 OECD MC as a reference to the 
national law of the applying state but as an additio 
nal emphasis on an interpretation within the context 
of the treaty, is the one with the better arguments.9 
Only this understanding of Art. 3 para. 2 OECD MC 
will allow for a consistent interpretation of DTCs in 
both contracting states. When each contracting state 
interprets terms not defined in the treaty according 
to its national law, this will - in view of the diffe 
rences between the national law systems - almost 
inevitably lead to the states also developing different 
positions an the distribution of taxation rights. Dou 
ble taxation and double non-taxation would then be 
inevitable. 

1 believe the same applies to Art. 2 para. 2 MLI: lf 
each term not defined in the MLI were understood pri 
marily according to the respective applicable bilateral 
DTC, the contents of the provisions of the MLI would 
drill apart. II the content of these requirements can 
only be derived from the bilateral DTCs themselves, 
it would not be certain that the requirements of the 
MLI equally apply for all bilateral conventions covered 
by it. Therefore, even in the case of Art. 2 para. 2 MLI, 
the convincing arguments suggest that one should 
see this provision as an additional emphasis in favour 
of an inlerpretation thal results from lhe MLI and is 
therefore independent of the respective treaty. The 
principles to be derived by Art. 31 VCLT are lhus not 
replaced by Art. 2 para. 2 MLI but confirmed by it. 
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2. THE SIGNIFICANCE OF ARTICLE 3 PARA. 
2 OECD MC FOR THE APPLICATION OF ART 
2 PARA. 2 MLI 

lt is likely that Art. 3 para. 2 OECD MC is not only of 
signiticance for the interpretation of Art. 2 para. 2 
MLI but also for its application. After all, Art. 2 para. 
2 MLI refers - under the proviso explained above 
- to the respective "Covered Tax Agreements", and 
these bilateral treaties mostly contain rules similar to 
those of Art. 3 para. 2 OECD MC. In fact, the proposed 
commentary passages assume a chain of referen 
ces: Subject to the terms and the context defined 
in the MLI itself, Art. 2 para. 2 MLI tirst reters to the 
respective bilateral DTCs. There, the treaty provision 
modelled on Art. 3 para. 2 OECD MC - again, subject 
to the terms in the DTC itself and the context ot the 
treaty - turther points out to the national law ot the 
applying state: 10 "With respect to a term not explicitly 
defined in the Convention or in the relevant Covered 
Tax Agreement, Covered Tax Agreements generally 
provide that any term not defined shall. unless the 
context otherwise requires, have the meaning it has 
at the time the Covered Tax Agreement is being 
applied under the domestic law of the Contracting 
Jurisdiction applying the Covered Tax Agreement, the 
meaning given to that term under the tax laws of that 
Contracting Jurisdiction prevailing over a meaning 
given to the term und er other laws of thal Contracting 
Jurisdiction. Where this rule is present in a Covered 
Tax Agreement, it would apply for the purposes of 
determining the meaning of undefined terms in the 
Convention, unless the context requires an alternative 
interpretation. For this purpose, the context would 
inclurle the purpose of the Convention, as described 
in paragraphs 1 through 14 above, and of the Cove 
red Tax Agreement, as reflected in the preamble as 
modified by Article 6 [see paragraphs 21 to 23 above, 
related to the preamble of the Convention, and para 
graph 76 below, related to Article 6]." 

The wording of the provisions supports this under 
standing in a constellation where a term is used in the 
MLI but not defined therein, and its meaning cannot 
be derived from the context of the MLI either, and the 
same term is also used in the relevant bilateral DTC, 
the same being true there. In this case, it does seem 
legitimate to resort to the national law of the respsc 
tive applying state. lf this term, however, is not used at 
all in a bilateral DTC, it is not possible at all to resort 
to national law. After all, the reference in Art. 2 para. 
2 MLI means that, in order to determine the meaning 
of the term used in the MLI, one may only resort to its 
meaning in the relevant "Covered Tax Agreement". lf 
the term has no meaning there at all because it is not 

used there, the reference in Art. 2 para. 2 MLI does 
not apply at all. As a result, the bilateral DTC should 
not be used for the interpretation of the MLI at all, nor 
should the provision of the DTC modelled on Art. 3 
para. 2 OECD MC. So even if the term used in the MLI 
has a meaning in the law of the applying state, it is not 
possible in these cases to consider this meaning for 
the interpretation of the MLI. 

111. Art. 32 para 1 MLI 

1. THE MEANING OF THE MUTUAL AGREEMENT 
PROCEOURE ACC. TO ART 25 OECD MC 

In the case of uncertainty over the interpretation of a 
DTC, the mutual agreement procedure often plays an 
important role in practice. Article 16 MLI is devoted to 
this procedure. The first three paragraphs of Art. 16 
MLI essentially repeat the rules on the mutual agre 
ement procedure already contained in Art. 25 para. 1 
to 3 OECD MC. The obJective of Art. 16 para. 4 MLI is 
the harmonization of these rules. Art. 16 para. 5 MLI 
makes it clear that there is little scope for deviations: 
The rules on the mutual agreement procedure repre 
sent a minimum standard, and though one may, by 
way of exception, achieve this standard through other 
means, one must not fall short of it. 

In terms of content, the only new element is that 
mutual agreement procedures can be introduced in 
each of the two contracting states and not only in the 
state of residence or - in case of discrimination based 
on nationality according to Art. 24 OECD MC - in the 
state of the nationality. In addition, no reference was 
made to Art. 25 para. 4 OECD MC, since obviously 
the opinion has prevailed that no explicit provision 
is required to empower aulhorities to contact each 
other directly 1 

Yet Art. 16 MLI does not alter the fact that Art. 25 
OECD MC is merely of procedural importance. This 
provision empowers and obliges the responsible aut 
horities of the contracting states to deal with cases in 
which the taxpayer identifies a taxation that infringes 
upon the treaty, and to undertake efforts to reach a 
solution. A sometimes controversial view exists that 
these provisions also give taxpayers a legal claim to 
the introduction of a mutual agreement procedure.12 

lt is by no means possible for the taxpayer, however, 
to enforce an agreement.13 
Art. 25 OECD MC does not furnish the competent 

authorities with a legal basis on which to resolve a 
case in a different manner than this would have been 
done outside a mutual agreement procedure - in 
the regular administrative procedures. They remain 
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bound to the other provisions of the DTc.11. The regu 
lations of the mutual agreement procedure can only 
bring about a change in competence According to 
Art. 25 OECD MC, the "competent authority" - i.e. in 
most cases the Ministry of Finance - must resolve 
the issue, while in other cases OTC issues are usually 
solved by the authorities otherwise responsible in lax 
proceedings, and in many legal systems the highest 
lax authority is not even involved. Moreover, the 
provisions an the mutual agreement procedure can 
override national time limits, which may otherwise 
stand in the way of a lawful implementation of the 
DTC. Art. 25 OECD MC, however, does not contain any 
further authorisalions to solve the case in a materially 
different manner. 

Therefore, the meaning of Art. 25 OECD MC is 
limited to providing the authorities of the contracting 
states with certainty over whether they are assuming 
the same facts. The realisation that the authority 
of the other contracting state assumed the facts in 
a different manner could prompt them to verify the 
results of the investigation proceedings that were - 
and should continue to be - carried out according 
to national laws. lf the facts an which one or even 
both authorities originally based their assumptions 
prove wrang and these assumptions need to be cor 
rected, this may also have as a consequence that 
other OTC provisions are applicable as well. At the 
level of national laws, too, the two authorities - if they 
initially applied the DTC provisions in a different man 
ner - could be persuaded by the arguments of the 
respective other side and eventually review their ori 
ginal legal assessment. None of the two authorities, 
however, may take a legal assessment as a basis, 
which the national authority competent outside the 
mutual agreement procedure could not have other 
wise taken. Just as the authority can be also dissua 
ded from an incorrect assessment at the level of the 
facts or the laws through the arguments presented 
by the taxpayer du ring the hearing of the parties, this 
can also result from an exchange of arguments with 
the authority of the other state. The fact that a certain 
opinion on the content of a DTC provision can also 
be shared by the competent authority of the other 
contracting state alter implementation of the mutual 
agr·eement procedure is not an argument that lends 
additional support to this opinion. Therefore, with the 
exception of the procedural particularities described 
above - such as the obligation to consider the case 
bilaterally upon the taxpayer's suggestion, or the 
change of competence of the authority, or the over 
riding of time limits - Art. 25 OECD MC does not have 
an independent legal significance. 

In view of the small legal content of the first three 
paragraphs of Art. 25 OECD MC and the fact that the 
overwhelming number of DTCs concluded worldwide 
already contain these rules, it is all the more sur 
prising that these rules are expressly referred to as 
a minimum standard in the MLI. This must be attri 
butable to the fact that it was not possible to agree 
an the arbitration procedure as a minimum standard. 
The regulations an the mutual agreement procedure 
are the only ones stipulating a minimum standard 
that is not only in the interest of the administration, 
but also takes into account the interests of the tax 
payers affected by the implementation of the DTC. lt is 
therefore disappointing that. especially in the field of 
legal protection, only those regulations are declared 
part of the endeavoured minimum standard which 
today are already contained in almost all DTCs. 

The rules on the arbitration procedure contained in 
Art. 25 para. 5 OECD MC are complemented and repla 
ced by more detailed regulations, which not only don't 
belang to the minimum standard: The contracting 
states of the MLI must even separately opt to declare 
these regulations applicable. As a result, the number 
of arbitration procedure regulations in DTCs world 
wide is not likely to increase very fast. lf these regu 
lations had been at least subject to an opting-out or 
had even become part of the minimum standard, they 
would probably have gained acceptance must quicker. 

Arbitration procedures essentially differ from the 
conventional mutual agreement procedures which 
they are designed to complement In an arbitration 
procedure, the representatives of the competent aut 
hority either da not participate at all, or they can be 
overruled. Therefore, there is no langer any assu 
rance that the results of an arbitration procedure can 
have the same content as decisions of the national 
authorities. In contrast, the representatives of natio 
nal authorities who participate in a mutual agreement 
procedure must interpret the treaty provisions using 
the same methods which are also relevant in deter 
mining the content of these provisions in the national 
stages of appeal. In states governed by the rule of 
law, their obJective is to prevent decisions in mutual 
agreement procedures from being reached otherwise 
- e.g. under consideration of extralegal values or as 
the result of horse-trading. No mutual agreement 
can be reached without their approval. In contrast, in 
arbitration procedures the competence is transferred 
to authorities that otherwise have no competence in 
a purely national administrative procedure. In seve 
ral legal systems, a constitutional justification will 
be required for this.15 Since numerous states have 
already accepted arbitration procedure regulations 
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outside tax law and similar issues emerge in these 
legal areas, one can often resort to the same consi 
derations presented in these cases for constitutional 
justification. 

2. TI-IE MEANING OF TI-IE MUTUAL AGREEMENT 
PROCEOURE ACC. TO ART. 32 PARA. 1 MLI 

In addition to Art. 16 MLI, Art. 32 para. 1 once again 
expressly addresses the mutual agreement proce 
dure "Any question arising as to the interpretation or 
implementation of provisions of a Covered Tax Agre 
ement as they are modified by this Convention shall 
be determined in accordance with the provision(s) of 
the Covered Tax Agreement relating to the resolution 
by mutual agreement of questions of interpretation or 
application of the Covered Tax Agreement las those 
provisions may be modified by this Conventionl." 

The question arises, however, as to the normative 
significance of this regulation. Since this paragraph 
explicitly mentions the mutual agreement procedure, 
this could justify the assumption that the provision 
also has a conlenl that cannol already be derived 
from Art. 16 MLI. The expression "shall be determi 
ned" also suggests that, as a result of this provision, 
the competent authorities can take decisions by way 
of the mutual agreement procedure which they would 
otherwise not be authorized to take under national 
procedural law. 

Such an assumption, however, would not only raise 
the question as to how to draw the limits of these 
powers - that go beyond the otherwise given possibi 
lities - by way of interpretation. After all, in a mutual 
agreement procedure the competent authorities act 
as national authoritics and not in another capacity. 
This assumption is out of the question simply because 
the said regulation refers to the mutual agreement 
procedure according to the bilateral treaties, since 
the expression "determined" is followed by the phrase 
"in accordance with the provision(s) of the Covered 
Tax Agreement relating to the resolution by mutual 
agreement". 

A look at the Explanatory Statement on Art. 32 para. 
1 MLI explains the background of Art. 32 para. 1 MLl:·6 

"Paragraph 1 clarifies the mechanism for deter 
mining questions of the interpretation and imple 
mentation of Covered Tax Agreements, as opposed to 
questions of the interpretation and implementation 
of the Convention itself. Paragraph 1 provides that 
any questions as to the interpretation or implemen 
tation of the provisions of a Covered Tax Agreement 
as modified by the Convention shall be determined 
in accordance with the relevant provisionls) of that 
Covered Tax Agreement itself las those provisions 

may be modified by the Conventionl. Accordingly, 
the usual mechanisms foreseen by the Covered Tax 
Agreement should be used to determine questions of 
interpretation and implementation of the provisions of 
the Covered Tax Agreement which have been modified 
by the Convention. This would include questions as to 
how the Convention has modified a specific Covered 
Tax Agreement pursuant to the compatibility clauses 
and other provisions set out in the Convention." 

The primary objective ol the authors of lhe materials 
is the distinction from Art. 32 para. 2 MLI - yet to be 
discussed. The Iirst sentence once again generally 
demonstrates that mutual agreement procedures 
should determine questions concerning the interpre 
tation and implementation of the respective bilateral 
tax agreement, while the procedure under Art. 32 para. 
2 MLI deals with the interpretation and implementa 
tion of the MLI itself lConvention"]. The last sentence 
of the quoted paragraph of the Explanatory Statement 
goes on to describe another constellation that should 
also be covered by Art. 32 para. 1 MLI, but is not, at 
least prima facie, merely a question of interpretation 
and implementation of the bilateral DTC. As a result, 
Art. 32 para. 1 MLI must be understood above all with 
regard to para. 2 of this provision: The authors of the 
MLI wanted to ensure that the scope of Art. 32 para. 2 
MLI - and thus of the "cornpetence" of the "Conferen 
ce of the Parties" - does not get out of hand, and cla 
rify that the conventional mutual agreement procedure 
should continue to be of considerable importance in 
the interpretation of bilateral DTCs. Against this back 
ground, one can attribute a declarative significance to 
Art. 32 para. 1 MLI. The relevance of this provision is 
to clarify that Art. 32 para. 2 M LI should be applicable 
only in those cases !hat go beyond the interpretation 
and implementation of the bilateral DTC. 

IV Art. 32 para. 2 MLI 

1. TI-IE "CONFERENCE OF TI-IE PARTIES" 
ACCORDING TO ART. 31 PARA. 3 MLI 

After the already mentioned provision of Art. 32 para. 
2 MLI, the "Conference of the Parties" can be addres 
sed for questions arising as to the interpretation and 
implementation of the MLI. Explicit reference to Art. 
31 para. 3 MLI is made therein. lndeed, the entire Art. 
31 MLI deals with the "Conference of the Parties" 

1. The Parties may convene a Conference of the 
Parties for the purposes of taking any deci 
sions or exercising any functions as may be 
required or appropriate under the provisions 
of this Convention. 
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2. The Conference of the Parties shall be served 
by the Depositary. 

3. Any Party rnay request a Conference of the 
Parties by comrnunicating a request to the 
Depositary. The Depositary shall inforrn all 
Parties of any request. Thereafter. the Depo 
sitary shall convene a Conference of the Par 
ties, provided that the request is supported by 
one third of the Parties within six rnonths of 
the cornrnunication by the Depositary of the 
request. 

Art. 32 para. 2 MLI is not the only provision referring 
to Art. 31 para. 3 MLI . Art. 33 MLI , which deals with 
possible arnendrnents of the MLI , also contains such 
a reference: 

1. Any Party rnay propose an arnendrnent to 
this Convention by subrnitting the proposed 
arnendment to the Depositary. 

2. A Conference of the Parties rnay be conve 
ned to consider the proposed arnendrnent 
in accordance with paragraph 3 of Article 31 
[Conference of the Parties]. 

Therefore, the "decisions" and "tunctions" addressed 
in Art. 31 para. 1 MLI are those referred to in Art. 32 
para. 3 and Art. 33 para. 2 MLI . In case of an arnend 
ment, the proposals of the Conference of the Parties 
must be presented for resolution. In his capacity as 
Depositary, the Secretary General of the OECD must 
notify the Parties thereof in accordance with Art. 39 
para. 2 lit e. A Conference of the Parties can also 
convene in case of a request in accordance with Art. 
32 para. 2 MLI . In both cases, the condition is !hat the 
request is supported by one third of the Parties within 
six months after the Depositary has notified the Par 
ties thereof. lf fewer than one third of the Parties sup 
port the request, or this quorum is established alter 
the expiry of the time limit of 6 months, that condition 
is ~ot met. In this case, the Secretary General of the 
OECD may not convene a Conference of the Parties. 

lt is interesting that the Explanatory Statement 
on Art. 31 MLI assumes that the Conference of the 
Parties does not necessarily require the physical 
presence of the representatives of the Parties in one 
place:17 "The Conference of the Parties could meet in 
person, but could also fulfil its functions by meeting 
remotely, for example by using videoconference or 
teleconference, by taking decisions through written 
procedure or by any other means decided upon by 
the Parties." 

This bears the question as to how decisions of 
the Conference of the Parties will be taken, espe- 

cially when the Conference of the Parties wishes to 
exercise the right granted to it under Art. 32 para. 2 
MLI to address questions of the interpretation and 
implementation of the MLI lrnay be addressed by the 
Conference of the Parties"]. No explicit regulations 
can be found in the MLI in this regard. Art. 6 para. 
1 of the Convention on the Organisation for Econo 
mic Co-operation and Development [OECD) provides 
!hat, "unless the Organisation otherwise agrees 
unanimously for special cases, decisions shall be 
taken by mutual agreement of all the Mernbers"." In 
fact, the MLI was negotiated within the framework of 
the OECD. The role of the Secretary General of the 
OECD as Depositary, explicitly integrated in the MLI, 
also emphasises the proximity of this Convention to 
the OECD. This could also lead to the demand that 
decisions by the Conference of the Parties are taken 
unanimously. The OECD Convention, however, is 
definitely not directly applicable to the MLI. Moreover, 
the MLI is by no means open for signature only to 
Member States of the OECD. lt should also be taken 
into account that, at least with regard to voting on 
international law texts, international practice has 
changed in the course of time: Whereas the unani 
mity rule generally applied in the past, international 
law has already derived a standard from recent state 
practice, according to which a two-thirds majority of 
the participating states will suffice for the adoption of 
treaties at international conterences.'? Accordingly. 
Art. 9 para. 2 VCLT received the following wording 
"The adoption of a text of a treaty at an international 
conference takes place by the use of two thirds of 
the States present and voting, unless by the same 
majority they shall decide to apply a different rule." 
Though the interpretation and implementation of the 
MLI does not correspond to the voting on a text of a 
treaty, under Art. 33 para. 3 MLI, the Conference of 
the Parties is responsible for deciding on a "prcposed 
amendment" of the MLI - and thus on the amend 
ment of a text of a treaty. Art. 9 para. 2 VCLT may 
definitely be of importance for such decisions. In view 
of the parallel regulation of questions on the "inter 
pretation or implementation" and an "arnendrnent" in 
Art. 31 para. 3 MLI, it would seem obvious to assume 
the same majority requirement in both cases. The 
refore, much suggests that. when the Conference of 
the Parties addresses questions of the interpretation 
and implementation of the MLI, a two-thirds rnajority 
should be required. In contrast, the only quorum defi 
ned by the MLI itself is the support by one third of the 
Parties under Art. 31 para. 3 MLI. This condition must 
be met when the request of a Party is to be treated 
by the Conference of the Parties. lf this quorum were 
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also to be applied to decisions of the "Conference of 
the Parties" on the interpretation or implementation 
of the MLI, this would eventually render diverging 
opinions within the Conference of the Parties pos 
sible. In the commentary of the OECD to its Model 
Convention and in some OECD reports, Ior instance, 
one will occasionally find rnajority and minority opi 
nions as well. These, however, do not require that 
an opinion is supported by at least one third cf the 
member states to be included in the commentary or 
the report. Therefore, applying this quorum to decisi 
ons of the Conference of the Parties is by no means 
selt-evident. 

The requirement for the support by one third of the 
Parties, however, ensures in any case that one er a 
tew Contracting States cannot easily torce the Con 
ference of the Parties to be convened. The request 
by a Party to convene the Conference of the Parties 
to address a specific topic of the interpretation or 
implementation requires the support of at least a 
qualitied minority. Against this background, however, 
it is also logical that, once convened, a Conference of 
the Parties cannot discuss just any question. lnstead, 
the approval of one third of the Parties is required tor 
each topic proposed for treatment by a Party. This is 
all the more relevant as - according to the Explana 
tory Statement on Art. 31 MLI - the Conterence of 
the Parties can also be convened through a written 
procedure. 

2. THE MEANING OF THE CONFERENCE OF THE 
PARTIES ACCORDING TO ART. 32 PARA. 2 MLI 

According to Art. 32 para. 2 MLI, a Conference of the 
17arties operating on the basis of Art. 31 pora 3 MLI 
is authorized to address "any question as arising to 
the interpretation or implementation of this Con 
vention". Here, the structure of Art. 32 para. 2 MLI 
corresponds to that of Art. 32 para. 1 MLI, though 
Art. 32 para. 1 MLI refers to the "provisions of a 
Covered Tax Agreement" instead of the "Convention", 
This suggests that the scope of application of both 
provisions should not have any overlaps. As already 
implied, however, it is anything but clear just why the 
responsibility of the Conference of the Parties should 
not include "questions as to how the Convention has 
modified a specific Covered Tax Agreement pursuanl 
to the compatibility clauses and other provisions set 
out in the Convention". The question whether a pro 
vision of the bilateral DTC meets the requirements 
of the MLI is also a question of interpretation and 
implementation of the MLI. Only in those cases, in 
which just the content of the bilateral DCT provision 
1s unclear, would this constitute a matter eligible 

for a mutual agreement procedure - and not for the 
Conference of the Parties. The authors of the MLI 
are obviously worried about a potentially negative 
impact on the political sovereignty of the individual 
Parties if the Conference of the Parties were to make 
statements as to whether the understanding of a DTC 
provision developed by a Party meets the multilateral 
requiremenls. 

lt is questionable, however, whether an opinion 
by lhe Conference of the Parties on questions of 
the interpretation and implementation of the MLI is 
legally relevant at all. In any evenl, Art. 32 para. 2 
MLI does not attribute any legal significance to these 
opinions. Besides, all that Art. 32 para. 2 MLI stipula 
tes is that the Conference of the Parties may address 
such questions without making any statements as to 
which legal consequences such an opinion may have. 
Therefore, it can have legal relevance only on the 
basis of other international law provisions - such as 
those contained in the VCLT. 

These are definitely not statements that must be 
taken into account according to Art. 31 para. 1, 2, 
or 4 VCLT, since only documents can be used here 
which were already available at lhe time of the con 
clusion of the treaty, or were created at the same 
time as the conclusion of the treaty.20 The same 
applies to materials under Art. 32 VCLT.2; According 
to Art. 31 para. 3 VCLT, it is clear that such a state 
ment of the Conference ot the Parties will neither 
automatically become a "rule of international law" 
nor is it a "subsequent practice" of the Parties.22 
Even if the Conference of the Parties were to assume 
that its statement only summarizes a "subsequent 
practico". it is not the statement that counts but only 
the "subsequent practice", which will first require 
proof and is not considered already proven merely 
by its mention in an opinion of the Conference of the 
Parties. 

Most likely, one should construe the opinions of 
the Conterence of the Parties as a "subsequent agre 
ement between the parties regarding the interpreta 
tion of the treaty or the application of its provisions". 
This, however, would in any case require that all 
Parties have approved such an opinion. Even then, 
the question arises as to whether the Conference of 
the Parties can be readily identified with the Parties. 
This is questionable simply because, according to the 
Explanatory Statement on Art. 31 MLI, even mere sig 
natories - i.e. states that have not yet become Parties 
themselves - can be invited to participate in a Confe 
rence of the Parties.23 An opinion of the Conference of 
the Parties can only have legal relevance if the repre 
sentatives ot the Parties deliver this opinion not only 
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as a mere expert report but also with the intention of 
concluding a "subsequent agreement" according to 
Art. 31 para. 3 VCLT. 

Even then, the legal significance of such a subse 
quent agreement would be very limited: On the one 
hand, Art. 31 para. VCLT provides that the aspects 
addressed therein are taken into consideration. but 
they da not therefore enjoy a priority over other argu 
ments to be taken into account in the interpretation. 
They must be considered together with the wording, 
the context. and the objective and purpose, without 
automatically being given a priority. In addition, such 
subsequent agreements can only be of significance 
for the interpretation, since Art. 33 MLI provides for 
a separate procedure for amendments. Therefore, 
when the content cf such an opinion goes beyond the 
framework yielded by the interpretation, it must not 
even be taken into account. 

V. The authentic languages of the 
Convention 

1. THE IMPORTANCE OF THE ENGLISH AND 
FRENCH VERSION OF THE MLI FOR THE 
INTERPRETATION OF BILATERAL DTCS 

The already mentioned explanatory statement to Art. 
32 MLI also addresses the question of the language. 
The Conference of the Parties can also be confronted 
with this topic 2'· "The final clause of the Convention 
provides the authentic languages of the Convention 
are English and French. Accordingly, where questions 
of interpretation arise in relation to Covered Tax Agre 
ements concluded in other languages or in relation to 
translations of the Convention into other languages, 
it may be necessary to refer back to the English or 
French authentic texts of the Convention." 

lt is true that the text of a bilateral DTC can dege 
nerate into a Babylonian confusion of languages as 
a result of the MLI. In those cases in which a para 
graph of a DTC provision is replaced by a regulation 
of the MLI, the English and French versions of this 
text automatically become authentic, even if the DTC 
as such declared a different language version to be 
authentic. In this respect, the MLI - with its indepen 
dent regulations on authentic languages - partially 
derogates from the corresponding regulations of the 
bilateral DTC on the authentic languages. So it may 
alten be the case that, upon implementation of the 
MLI, the text of a paragraph of a DTC must be based 
on the original authentic language, while the English 
and French versions of the text are relevant for the 
interpretation of the following paragraph. 

Things can get even more complex. 1 will try to 
explain this using an example In the DTCs that have 
a regulation similar to that of Art. 13 para. 4 OECD 
MC, Art. 9 para. 2 MLI replaces the "period" in which 
the condition for the corresponding "value threshold" 
musl be met, with the "pericd" defined in Art. 9 para. 
1 lit a MLI. The latter defines an observation period of 
365 days. In these cases, even individual phrases of a 
provision inserted as a result of the MLI can have the 
English and French text versions as authentic, while 
the language version otherwise considered authen 
tic for the respective DTC applies to the remaining 
paragraph. 

One should not, however, overstate the importance 
of this topic. After all, the language question is by 
nature only relevant for the /ext of a provision. The 
!ext, however, is merely the point of departure for 
the interpretation and by no means the end.25 Apart 
from the wording, it is also imperative to use context, 
objective and purpose, and the development of law 
in interpreting the content of the provision. In this 
respect, it is irrelevant which language is considered 
authentic. 

2. THE IMPORTANCE OF THE ENGLISH AN□ 
FRENCH VERSION OF THE OECD MC FOR 
THE INTERPRETATION OF BILATERAL OTCS 

There is an additional reason why one should not 
overstate the language question In many instances, 
bilateral DTCs are to a significant part based on a 
specific version of the OECD MC. This implies that, in 
interpreting these bilateral convention provisions, one 
can already resort today to the OECD MC and the ver 
sion of the OECD Commentary available at the time 
of the signing of the convention.26 Since the OECD 
Model Convention is written in English and French, 
these two versions of the Model Convention and of 
the corresponding Commentary must be used. The 
refore, the English and French texts of the OECD MC 
are relevant for many provisions of bilateral DTCs.27 

A similar rule applies to the UN MC. The UN MC 
is published in the six official UN languages. The 
individual language versions are an an equal footing: 
Therefore, when regulations of a bilateral treaty are 
modelled an the model regulations developed by the 
UN, the considerations developed for the OECD MC 
must also be applied analogously to the regulations of 
the UN MC. Hence, regardless of which languages are 
declared authentic in a specific treaty, it must be taken 
into account for interpretation purposes that, by adop 
ting the wording of a regulation of the UN MC, the Par 
ties also wanted to include its content in their bilateral 
DTC. The content of this UN model regulation is best 
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revealed if one understands the text of the regulation 
in consideration of the six official UN languages.28 

One must take into account here, however, that the 
UN MC is for the most part modelled on the OECD 
MC. Several provisions also have the same wording 
as the parallel regulations in the OECD MC. In those 
cases in which such regulations were included in the 
UN MC and the authors of the UN MC did not clearly 
express that they attributed a different meaning to 
these regulations, it must be assumed for interpre 
tation purposes that the authors of the UN MC them 
selves intended to establish a link to the OECD MC. 
lf these regulations subsequently entered a bilateral 
treaty - even through the "detour" of the UN MC -, 
the particular meaning of the text in the English and 
French version of the OECD model regulations at the 
time must be taken into account for interpretation 
purposes.29 Only a lesser importance must then be 
attributed - if at all - to the versions of the UN model 
regulation in the other four UN languages.30 
All this shall apply even if the respective bilateral 

DTC has declared completely different languages 
other than English or French as authentic. One 
reason for this is that the process of interpretation 
cannot be formalized. When the authors of the treaty 
established a link to a provision of the OECD MC, 
this cannot be ignored for interpretation purposes. 
Another reason is that this is in accordance with Art. 
33 VCLT. Art. 33 para. 2 VCLT explicitly allows other 
language versions to be used as aulhenlic than those 
defined as authentic. This can be the case when the 
Parties agree on lhis. The inclusion of a regulation 
from a model convention in a bilateral DTC can be 
construed as such on implicit cqrccrnont." 

IV Concluding summary 

When interpreting a multilateral international treaty 
such as the MLI, the same interpretation rules as tho 
se for bilateral international treaties and hence those 
for DTCs shall apply. These are codified in Articles 31 
et seq VCLT. Apart from the wording, one must also 
consider the objective and purpose, the systematics, 
and even historical aspects. Similar to bilateral DTCs, 
however, the MLI also contains separate regulations 
on its interpretation. lt is regrettable that an interpre 
tation provision similar to Art. 3 para. 2 OECD MC has 
also been included in Art.2 para.2 MLI As a result, the 
existing uncertainties around Art.3 para.2 OECD MC 
have also been imported into the MLI, thus casting 
uncertainty upon its interpretation. In addition, it was 
demonstrated that the theory advocated in the Expla- 

natory Statements, according to which the relevance 
of national law is stipulated in Art. 2 para. 2 through 
r·eference to Art. 3 para. 2 OECD MC, at least in those 
cases in which an expression used in the MLI can only 
be found in national law but not in the bilateral DTC, 
has no legal basis. 

On closer analysis, the express mention of the 
mutual agreement procedure in Art. 32 para. 1 MLI 
proves unnecessary. Opinions issued by the Confe 
rence of the Parties, specifically mentioned in con 
nection with the interpretation, will in any case not 
have any - or hardly any - significance in the interpre 
tation of the MLI, simply because the MLI grants the 
Conference of the Parties the right to address questi 
ons. When the government representatives gathered 
in the Conference of the Parties adopt common opi 
nions along the lines of a well-tounded expert report, 
their formal importance may not be greater than that 
attributed to the opinions ot expert authors. When the 
high level of expertise of this body is reflected in the 
scientific quality of these opinions, however, they have 
a great chance of being taken into account by courts 
due to their persuasive power. 

As a result of the fact that English and French are 
the two authentic languages of the MLI, texts writ 
ten in these languages will become part of bilateral 
DTCs even if only one or none ot the two languages is 
expressly declared authentic by the specific DTC to be 
implemented. Prima tacie, this renders the interpre 
tation of bilateral DTCs considerably more complex, 
since other languages than usual may be considered 
authentic lor individual paragraphs or even phrases. 
The fact that, in the past, most DTCs have been based 
on model conventions of the OECD or the UN relativi 
zes this problem Already in the past, the English and 
French text versions of these DTC provisions had to be 
taken into account for interpretation purposes, even 
if these two languages were not expressly declared 
authentic by the respective DTC. 
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