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Double Taxation Conventions in the Case Law of the CJEU

This Essay analyzes the jurisdiction of the CJEU regarding the interpretation of Double Taxation Conventions, by examining the relevant case
law of the CJEU. It further investigates the interplay between the Fundamental Freedoms and the Double Tax Conventions.

| DoOUBLE TAXATION AND EU LAW

Until a few years ago, primary legislation expressly addressed
the avoidance of double taxation. Article 293 EC Treaty
reads as follows: ‘Member States shall, so far as is necessary,
enter into negotiations with each other with a view to
securing for the benefit of their nationals: [...} — the aboli-
tion of double taxation within the Community.” The CJEU,
however, did not infer a prohibition of double taxation under
EU law from this provision, nor from the fundamental free-
doms or other rules of primary legislation.
The CJEU summed up its opinion in Block:'

profits of associated enterprises (O] 1990 L 225, p. 10)
and Council Directive 2003/48/EC of 3 June 2003 on
taxation of savings income in the form of interest payments
(OJ 2003 L 157, p. 38), no uniform or harmonisation
measure designed to eliminate double taxation has as yet
been adopted at Community law level (see Kerckhaert and
Morres, paragraph 22, and Columbus Container Services,
paragraph 45). {...} It follows from this that, in the current
stage of the development of Community law, the Member
States enjoy a certain autonomy in this area provided they
comply with Community law, and are not obliged there-
fore to adapt their own tax systems to the different systems

. . . of tax of the other Member States in order, inter alia, to
Community law, in the current stage of its development

. P . . . eliminate the double taxation arising from the exercise in
and in a situation such as that in the main proceedings, 8

does not lay down any general criteria for the attribution of parallel by those Member States of their fiscal sovereignty
and, in consequence thereof, to allow the inheritance tax

areas of competence between the Member States in relation o ) ) o
paid in a Member State other than that in which the heir is

to the elimination of double taxation within the European ) : )
Community. Consequently, apart from Council Ditective resident to be deducted in a case such as that of the main
90/435/EEC of 23 July 1990 on the common system of
taxation applicable in the case of parent companies and
subsidiaries of different Member States (O] 1990 L 225, p.

6), the Convention of 23 July 1990 on the elimination of

proceedings (see, to that effect, Columbus Container
Services, paragraph 51).

The CJEU” — wrongly in my view’ — has often been

double taxation in connection with the adjustment of criticized for this position: Double taxation results from
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the interaction of at least two legal systems. One can
therefore assume a violation of the fundamental freedoms
if one is willing to include the legislation of the other
Member State in the legal examination of the fundamental
freedoms in cross-border situations. Though the CJEU is
reproached for being inconsistent in its Case Law on this
matter,” it is ultimately the Case Law that applies the
legal examination of the fundamental freedoms only on
the basis of the legal system of one Member State which is
convincing. Those who also take into account the legisla-
tion issued by the legislators of another contracting state
must accept that a violation of the fundamental freedoms
no longer lies in the sole responsibility of the legislator of
one Member State. It would then be in the hands of the
legislator of the other Member State to determine — either
by issuing specific rules or waiving these — whether or not
the rule of the first-mentioned state violates the funda-
mental freedoms. Those who do not infer a prohibition of
double taxation from the fundamental freedoms, however,
should not imply either that the intention of the funda-
mental freedoms was to avoid double non-taxation.” In
this (regard, the CJEU is not completely consistent as
well.”

2 THE INTERPRETATION OF DTCS
IN THE CASE LAW OF THE CJEU

2.1 The CJEU’s Lack of Jurisdiction
for the Interpretation of DTCs

If the prohibition of double taxation is not a precept
under EU law, it is then also clear that, by concluding
double taxation conventions, the Member States are not
complying with any obligations under EU law. Double
Taxation Conventions (DTCs) therefore do not enjoy a
‘higher regard under EU law’ than other international
treaties or other provisions which form part of national
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legislation. What applies to all these rules is that they
must comply with the guidelines of EU law.

This also means that, in a preliminary ruling proce-
dure, the CJEU must not decide on the interpretation of
DTCs either. The national courts do not refer any spe-
cific legal provisions to the CJEU but describe the legal
situation and, based on these explanations, the CJEU
must assess whether a provision with the content
described by the national court complies with a specific
rule of EU law. It is not the CJEU’s duty to assess
whether the content of the provision is actually the one
attributed to it by the referring court.” Only in extreme
situations — when the CJEU gains the impression that a
hypothetical legal dispute is involved — the CJEU con-
siders itself entitled to reject the preliminary ruling
request.”

In those rare cases in which the CJEU was not consis-
tent with this line and was unable to resist the temptation
to interpret DTC rules, it did not exactly covered itself in
glory.” In Schumacker for instance, it was tempted to make
the following statement:'® ‘Accordingly, international tax
law, and in particular the Model Double Taxation Treaty
of the Organization for Economic Cooperation and
Development (OECD), recognizes that in principle the
overall taxation of taxpayers, taking account of their per-
sonal and family circumstances, is a matter for the State of
residence.” The OECD MC does not instruct the state of
residence to tax taxpayers in full. Instead, the DTCs
modelled on the OECD MC merely have a barrier effect.
Nor does the OECD MC advise the state of residence to
take into account the taxpayer’s personal and family
circumstances. '

Another example is the judgment in Lid/ Belgium, in
which the CJEU elevated permanent establishments to
)12

‘autonomous entities

Indeed, and as is shown by the provisions of the
Convention, a permanent establishment constitutes,

4
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under tax convention law, an autonomous entity. Thus,
those to whom the Convention applies comprise, in
accordance with Article 2 of the Convention, not only
natural and legal persons, but also all those types of
permanent establishment which are listed in the second
subparagraph, point (a), of the first paragraph of Article
2, in a manner which distinguishes them from other
categories of entity listed in the second subparagraph,
point (b), of that article, which are excluded from the
definition of permanent establishment under the
Convention. [...} That definition of a permanent estab-
lishment as an autonomous fiscal entity is consonant
with international legal practice as reflected in the
model tax convention drawn up by the Organisation
for Economic Cooperation and Development (OECD),
in particular Articles 5 and 7 thereof. The Court has
already held that, for the purposes of the allocation of
fiscal competence, it is not unreasonable for the
Member States to draw guidance from international
practice and, particularly, the model conventions
drawn up by the OECD (see Case C336/96 Gilly
[1998}1 ECR 1-2793, paragraph 31, and Case C-513/
03 van Hilten-van der Heijden {2006} ECR I-1957,
paragraph 48).

Vice versa, the CJEU was often chided — albeit
wrongly'> — for establishing conditions in Amurta
which the DTC between the Netherlands
Portugal would have to meet in order to prevent a

and

provision of national Dutch tax legislation from violat-
ing the fundamental freedoms.'* These conditions — i.e.
crediting of taxes in the residence state and, if neces-
sary, repayment by the residence state of the tax levied
— are not included in this DTC
and presumably not in any other DTC either. It is not,

. 1
in the source state!’

however, the task of the CJEU to interpret the specific
DTC. For this reason, the CJEU correctly declined to
examine itself the DTC
Netherlands — with  these

whether

Portugal  complies

guidelines.16 The
responsible for this.
There are possible constellations, however, in which

referring Dutch court is solely

the CJEU is not only entitled but even obliged to
interpret a DTC: Article 25 of the DTC Austria-
Germany designates the CJEU as the arbitration
body for interpretation conflicts between the Austrian
and the 12
September 2017, the CJEU issued a judgment on the
basis of this provision for the first time. It involved

.. . 17
German tax administrations. On

the interpretation of the term ‘participation in profits’
in Article 11(2) of the DTC.'® The CJEU took the
opportunity to take a stance in the controversy over
the meaning of the interpretation provision modelled
on the interpretation provision of Article 3(2) OECD
MC. The Court came to the convincing conclusion
that the rule does not constitute a derogation from,
but instead confirms the principle according to which
DTCs must be interpreted autonomously, i.e. from
within themselves.'? Other statements in this judg-
ment, however, are questionable:20 For instance, the
CJEU obviously considers the admissibility of levying
a withholding tax problematic under EU law, despite
the fact that double taxation is avoided as a result of
the crediting of the tax in the state of residence as
provided for in the convention. The CJEU refused to
deal with the content of the Bundesfinanzhof (German
Federal Fiscal Court) judgment issued in connection
with  the provision of the
Unfortunately, in its justification the CJEU once

same convention.
again invoked that long-forgotten principle from the
stone age of methodology according to which deroga-
tions must be given a narrow interpretation.21 With
the exception of the welcome statements on Article 3
(2) OECD MC, the judgment will not be of particular
significance for the administration of justice by other
courts, due to the weaknesses described above. This
thus represents a missed opportunity to establish the

B Se Lang (2009), supra n. 3, at 98, 110; Lang (2010), supra n. 3, at 59, 71; Lang (2013), supra n. 7, at 365, 370.
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CJEU as the supranational court that sets the stan- (see, to that effect, Case C-141/99 AMID {2000}
dards in DTC interpretation. ECR 1-11619, paragraph 18, and Columbus
Container Services, paragraph 47).

2.2 No EU Law Protection Against Treaty This opinion is convincing:** If, from the perspective of

Override EU law, DTC provisions are on the same level as other

provisions of national law, the same applies to a conflict
The CJEU has already repeatedly ruled that EU law does

i ] o between convention law and other provisions of national
not protect against treaty override. The Court justified

tax law as for a conflict between two provisions of national

. ) 22
this in Columbus Container as follows: . .. . .
law, none of which originated in international law: In the

Although the Member States have, within the fra- case of a contradiction to the rules, the referring court
mework of their powers referred to in paragraph 27 must assess which provision takes precedence and then
of this judgment, entered into numerous bilateral present the resulting legal situation to the CJEU. It is not
conventions designed to eliminate or to mitigate for the CJEU itself to assess the legal situation resulting
those negative effects, the fact nonetheless remains from the laws of the Member State — and thus the rela-
that the Court has no jurisdiction, under Article tionship between two contradicting provisions of national
234 EC, to rule on the possible infringement of law — or to examine the decision of the referring court.
the provisions of such conventions by a contracting Therefore, it is not for the CJEU to rule whether the
Member State. [...} As the Advocate General noted provision of the national tax law actually takes precedence
in point 46 of his Opinion, the Court may not over the convention provision.

examine the relationship between a national mea-
sure, such as that in issue in the main proceedings,

2.3 The Importance of the OECD Model

and the provisions of a double taxation convention, .
Convention and the Commentary

such as the Bilateral Tax Convention, since that
question does not fall within the scope of
Community law (see, to that effect, Case C-141/99
AMID {2000} ECR I-11619, paragraph 18).

The judgments of the CJEU often contain references to
the OECD MC. The corresponding passages in Schumacker
and Lidl Belgium have already been quoted above.”
Formulations such as the one in Gi/ly can also be found

The explanations of the CJEU in Damseaux™ are equally in other CJEU judgments:z6
clear:
Nor, in the allocation of fiscal jurisdiction, is it unrea-

It follows from the Case Law that the Court does not sonable for the Member States to base their agreements
have jurisdiction, under Article 234 EC, to rule on a on international practice and the model convention
possible infringement, by a contracting Member drawn up by the OECD, Article 19(1)(a) of the 1994
State, of provisions of bilateral conventions entered version of which in particular provides for recourse to
into by the Member States designed to eliminate or the paying State principle. According to the commen-
to mitigate the negative effects of the coexistence of tary on that article, that principle is justified by ‘the
national tax regimes (see, to that effect, Case C-298/ rules of international courtesy and mutual respect
05 Columbus Container Services {2007} ECR between sovereign States’ and ‘is contained in so many
1-10451, paragraph 46). Nor may the Court examine of the existing conventions between OECD member
the relationship between a national measure and the countries that it can be said to be already internation-
provisions of a double taxation convention, such as ally accepted’.

the bilateral tax convention at issue in the main

proceedings, since that question does not fall within In van Hilten, the CJEU deemed it important to empha-

the scope of the interpretation of Community law size that, although the relevant DTC provision was not

22 See CJEU 6 Dezember 2007, Columbus Container Services, C-298/05, ECLI:EU:C:2007:754, para. 46; on the case Columbus Container, see also Lang (2008), supra n. 7, at 679

et seq.

B See CJEU 16 July 2009, Damseanx, C-128/08, ECLI:EU:C:2009:471, para. 22; see also Cerioni, Double Taxation and the Internal Market: Reflections on the EC]'s Decisions in Block

and Damseanx and the Potential Implications, Bull. Int'l Tax'n 543, 550 et seq. (2009) and Kiihbacher (2009), supra n. 2, at 496 et seq.

' See already in this regard Lang (2010), supra n. 3, at 59, 86 et seq.; similarly Lang, supra n. 7, at 365, 369 and Lang (2008), supra n. 7, at 679, 681.

»> CJEU 14 Feb. 1995, Schumacker, C-279/93, ECLI:EU:C:1995:31, para. 32; CJEU 15 May 2008, Lidl Belgium, C-414/06, ECLI:EU:C:2008:278, para. 21; see also Dubut, The
Court of Justice and the OECD Model Tax Conventions or the Uncertainties of the Distinction Between Hard Law, Soft Law, and No Law in the European Case-Law, Intertax 2, 5 et seq.
(2012).

%% See CJEU 12 May 1988, Gilly, C-336/96, ECLLEU:C:1998:221, para. 31; se¢ also Lang (2010), supra n. 3, at 59, 69 et seq.; similarly Kokote, Chapter 5 — European Court of

Justice, in Courts and Tax Treaty Law 1, 2 (Maisto ed., 2007).
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contained in the OECD MC itself, it is explicitly mentioned
by the OECD Commentary as a possible alternative:”’

Moreover, the Court has already had occasion to decide
that, for the purposes of the allocation of powers of
taxation, it is not unreasonable for the Member States
to find inspiration in international practice and, parti-
cularly, the model conventions drawn up by the
Organisation  for  Economic  Cooperation  and
Development (OECD) (see Gilly, paragraph 31). As
the Netherlands Government observed, the legislation
in question in the main proceedings complies with the
commentaries in the Model Double Taxation
Convention concerning Inheritances and Gifts (Report
of the Fiscal Affairs Committee of the OECD, 1982). It
is clear from the commentaries on Articles 4, 7, 9A and
9B of that model that that type of legislation is justi-
fied by the concern to prevent a form of tax evasion
whereby a national of a State, in contemplation of his
death, transfers his residence to another State where the
tax is lower. The commentaries state that double taxa-
tion is avoided by a system of tax credits and that, since
prevention of tax evasion is justified only if the death
occurs only a short time after the transfer of residence,
the maximum permitted period is 10 years. The same
commentaries state also that the scope can be extended
to cover not only nationals of the State concerned but
also residents who are not nationals of that State.

In all these cases, the CJEU never went so far so as to
conclude that a rule was in accordance with EU law based
solely on its acceptance by the OECD MC or the OECD
Commentary. Instead, references to the OECD MC or the
Commentary are used to round off the Court’s reasoning.
They show that the CJEU attaches great significance to the
work of the OECD. The references to the OECD M Cs or
the Commentaries occasionally create the impression that, in
those cases in which a rule corresponding to the OECD MC
was incorporated in a DTC, special arguments are required
to demonstrate a violation of EU law.”® Though the CJEU
does not expressly state this, the conformity of a DTC rule
with the OECD M C may justify the — nevertheless rebut-
table — presumption of its conformity with EU law.

From the perspective of EU law, however, the great
respect shown by the CJEU for the work of the OECD is
not convincing: The MCs of the OECD and the relevant

Commentaries are nothing more than legally non-binding
recommendations of the OECD’s Committee on Fiscal
Affairs. These are prepared by the representatives of the
tax administrations of the OECD Member States and are
also regularly amended by these experts. As a rule, these
decisions are not approved by the legislative bodies of the
Member States. Therefore, they have not been endorsed by
the legislators of the Member States of the EU — which are
also members of the OECD - let alone by EU institutions.
The CJEU, however, subjects legislative acts of the
Member States to its usual strict control. The Court
does not even hesitate to regard national rules as in viola-
tion of EU law even if they form part of the legal systems
of all Member States.?” Therefore, it is even less advisable
to handle rules with kid gloves simply because they are
based on a recommendation of the OECD Committee on
Fiscal Affairs.

A question referred, to which the CJEU was asked to
rule in its judgment of 16 May 2017 in Berlioz
Investment Fund, is of interest here. It concerned the
interpretation of the ‘Mutual Assistance Directive’, and
the referring Court emphasized the parallel to Article
26 OECD MC:*’

In the event that it is established that the Charter is
applicable to the present case, are Articles 1(1) and 5 of
Directive 2011/16, in the light, on the one hand, of the
parallels with the standard of foreseeable relevance aris-
ing out of the Organisation for Economic Cooperation
and Development’s Model Tax Convention on Income
and on Capital and, on the other, of the principle of
sincere cooperation laid down in Article 4 TEU,
together forming the objective of Directive 2011/16,
to be interpreted as meaning that the foreseeable rele-
vance, in relation to the tax case referred to and to the
stated fiscal purpose, of the information sought by one
Member State from another Member State constitutes a
condition which the request for information must
satisfy in order to trigger an obligation on the part of
the competent authority of the requested Member State
to act on that request, and in order to justify an
information order issued to a third party by that
authority?

The CJEU held that the reference to the OECD MC was

1
relevant:’

27
28

*" Lang (2008), supra n. 7, at 679, 684.

30

Grundrechtsschutz im Amtshilfeverfabren, SW1 402, 403 et seq. (2017).

See in this regard, CJEU 23 Feb. 2006, Van Hilten-van der Heijden, C-513/03, ECLI:EU:C:2006:131, para. 48; see also Dubut, supra n. 25, at 2, 8 et seq.
Already expressed by Dubut, supra n. 25, at 2, 10 et seq.; similarly Lang (2008), supra n. 7, at 679, 684 and Lang (2007), supra n. 9, at 11, 33.

CJEU 16 May 2017, Berlioz Investment Fund, C-682/15, ECLI:EU:C:2017:373, para. 31; as regards the case Berlioz Investment, see also Wohrer, Berlioz versus Sabou:

> CJEU 16 May 2017, Berlioz Investment Fund, C-682/15, ECLI:EU:C:2017:373, para. 67; in this regard, see the Opinion of Advocate General Wathelet in Berlioz Investment
Fund, C-682/15, ECLI:EU:C:2017:2, no. 102; see also paragraph 570 of the explanatory memorandum to the proposal for a Council Directive COM (2009) 29 final of 2 Feb.
2009 on administrative cooperation in the field of taxation. The Court has already justified the fact that the Member States are guided by an OECD Model Convention. See
for instance — with regard to the model double taxation convention — CJEU 14 Feb. 1995, Schumacker, C-279/93, ECLI:EU:C:1995:31, para. 32.



As a number of governments and the Commission
argued, this concept of foreseeable relevance reflects
that used in Article 26 of the OECD Model Tax
Convention, both because of the similarity between
the concepts used and given the reference to OECD
conventions in the explanatory memorandum to the
proposal for a Council Directive COM(2009) 29 final
of 2 February 2009 on administrative cooperation in
the field of taxation, which led to the adoption of
Directive 2011/16. According to the commentary on
that article adopted by the OECD Council on 17 July
2012, Contracting States are not at liberty ‘to engage in
fishing expeditions’, nor to request information that is
unlikely to be relevant to the tax affairs of a given
taxpayer. On the contrary, there must be a reasonable
possibility that the requested information will be
relevant.

In this case, the CJEU rightly attributed significance
to the OECD MC: The rule of Article 26 OECD MC
was obviously the inspiration for the provision of the
directive. Therefore, it is definitely justified as part of
historical interpretation that the CJEU reverts to the
work of the OECD, since it served as the basis for the
provision of the Directive. A cause for concern, how-
ever, is the fact that the CJEU also considers those
Commentaries adopted
recently as 17 July 2012, although the proposal for
the Directive dates back to 2009 and the Directive was
adopted in 2011. One can hardly claim that the
authors of the Directive had already predicted these

relevant, which were as

later developments.’? Therefore, the Court should not
have taken the work of the OECD from 2012 into
account.

3 DTcs AND FUNDAMENTAL FREEDOMS

3.1 Comparability Test

At least in the area of direct taxation, the Case Law on
the fundamental freedoms still dominates to this day.
Therefore, DTCs play a major role in particular in
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judicature on fundamental freedoms, and the Case Law
on the fundamental freedoms offers the largest reposi-
tory for assessing the importance of DTCs with regard
to a specific provision of EU law. As a result, judicature
on the fundamental freedoms deserves, by way of exam-
ple, a more in-depth examination.

An interesting question in this context is whether it is
compatible with the fundamental freedoms when different
DTC rules are applicable in relation to different states.
The reply to this question will primarily depend on
whether, in addition to the vertical comparability test,
there is also room for the horizontal comparability test.
Doubts have often been voiced in literature in this regard,
fuelled by the fact that the CJEU established a violation of
fundamental freedoms in cases of horizontal comparability
especially when a vertically comparable situation could be
found in connection with the same rule, based on which
the various legal consequences had already proven in
violation of EU law.>> On the other hand, it would
make little sense if the CJEU had carried out the hori-
zontal comparability test without having considered even
possible a violation of the fundamental freedoms solely
because of that reason.”* Finally, the differential treatment
of different cross-border situations can have an equally
detrimental effect on the Common Market as the differ-
ential treatment of domestic and foreign situations.”” The
judgment in Sopora finally allayed the last doubts: The
CJEU made it clear that different cross-border situations
can also be seen as comparable and, in case of a differential
treatment, a justification test and, if necessary, a propor-
tionality test is required.*®

In the case of a differential treatment of cross-border
constellations on the basis of different DTCs, however, the
CJEU already indicated in 2005 that it does not see any
possibility for the assumption of comparable situations.
The leading case was the judgment in D’

Similar treatment with regard to wealth tax in the
Netherlands of a taxable person, such as Mr D., resi-
dent in Germany and a taxable person resident in
Belgium presupposes that those two taxable persons
are regarded as being in the same situation. {...} It is
to be remembered that, in order to avoid the same

32
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income and assets being taxed in both the Netherlands
and Belgium, Article 24 of the Belgium-Netherlands
Convention allocates powers of taxation between those
two Member States and Article 25(3) lays down a rule
under which natural persons resident in one of those
two States are entitled in the other to the personal
allowances which are granted by it to its own resi-
dents. ...} The fact that those reciprocal rights and
obligations apply only to persons resident in one of the
two Contracting Member States is an inherent conse-
quence of bilateral double taxation conventions. It
follows that a taxable person resident in Belgium is
not in the same situation as a taxable person resident
outside Belgium so far as concerns wealth tax on real
property situated in the Netherlands. {...} A rule such
as that laid down in Article 25(3) of the Belgium-
Netherlands Convention cannot be regarded as a ben-
efit separable from the remainder of the Convention,
but is an integral part thereof and contributes to its
overall balance.

The CJEU was — quite rightly — met with strong criticism
for this judgment:*® The justification chosen by the CJEU
means that, in certain cases, the conformity of a rule with
EU law may depend on the type of the legal instrument in
which the legislator integrates the rules. A Member State
may immunize otherwise inadmissible discriminations
under EU law by ‘packaging’ these in a DTC — possibly
in a tacit agreement with the other Member State, which
attempts to elude the control of ‘its own’ discriminations
under EU law in this manner.*

The CJEU, however, was not impressed by this criticism
and confirmed its Case Law in ACT Group Litigﬂtion:40

The fact that those reciprocal rights and obligations
apply only to persons resident in one of the two
Contracting Member States is an inherent conse-
quence of bilateral double taxation conventions. It
follows, as regards the taxation of dividends paid by
a company resident in the United Kingdom, that a
company resident in a Member State which has con-
cluded a DTC with the United Kingdom which does
not provide for such a tax credit is not in the same
situation as a company resident in a Member State
which has concluded a DTC which does provide for
one (see, to that effect, D., paragraph 61). [...} It

follows that the Treaty provisions on freedom of
establishment do not preclude a situation in which
the entitlement to a tax credit laid down in a DTC
concluded by a Member State with another Member
State for companies resident in the second State
which receive dividends from a company resident in
the first State does not extend to companies resident
in a third Member State with which the first State
has concluded a DTC which does not provide for
such an entitlement.

In Orange European Smallcap Fund NV, the CJEU stood by
this Case Law:"'

As regards the bilateral tax conventions concluded by
the Member States, the Court has previously noted
that the scope of such a convention is limited to the
natural or legal persons referred to in it (see D.,
paragraph 54, and Test Claimants in Class IV of
the ACT Group Litigation, paragraph 84). [...} In
those judgments, the Court held that, where a ben-
efit granted by a bilateral tax convention cannot be
classified as a benefit that is separable from that
convention, but contributes to its overall balance
(the fact that the reciprocal rights and obligations
arising under that convention apply only to persons
resident in one of the two contracting Member States
being an inherent consequence of bilateral conven-
tions), Community law does not preclude the benefit
in question from not being conferred on the resident
of a third Member State, in so far as that resident is
not in a situation comparable to that of residents
covered by the convention in question (see, to that
effect, D., paragraphs 59 to 63, and Test Claimants
in Class IV of the ACT Group Litigation, paragraphs
88 to 93).

the affected
non-residents, the hope was voiced in legal literature
that the CJEU would rule differently in case of
residents.*? The Riskin and Timmermans case involved

Because mentioned  judgments

a constellation in which not non-residents but resi-
dents were subjected to different DTC rules. In addi-
tion, a DTC concluded with a non-Member State
provided for more favourable rules for the residents
falling under this convention than the DTC concluded
with another Member State. Nevertheless, the CJEU

38
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considered its above-mentioned Case Law line relevant
43

in these cases too:
In the context of bilateral tax conventions, it follows
from the Case Law of the Court that the scope of
such a convention is limited to the natural or legal
persons defined by it. Likewise, the benefits granted
by it are an integral part of all the rules under the
convention and contribute to the overall balance of
mutual relations between the two contracting States
(see, to that effect, judgments of 5 July 2005 in D.,
C-376/03, EU:C:2005:424, paragraphs 54 and 61 to
62, and of 20 May 2008 in Orange European
Smallcap Fund, C-194/06, EU:C:2008:289, para-
graphs 50 to 51). As Advocate General stated in
paragraph 43 of her Opinion, this situation similarly
exists in double taxations conventions with Member
States as in those with non-Member States. {...] As
regards the case in the main proceedings, it must be
noted that the situations in which the benefit of an
unconditional set-off is granted are those in which
the Kingdom of Belgium is committed, in the con-
text of bilateral double taxation conventions con-
cluded with certain third States deducting tax from
dividends at source, to enabling Belgian residents to
have that deduction allowed as a credit against tax
payable in Belgium. [...} It follows from this that
the scope of such a convention is limited to Belgian
residents receiving dividends from such a third State
and having had tax deducted at source by that third
State. The fact that the benefit in question is granted
only to Belgian residents falling within the scope of
that convention cannot be classified as a benefit that
is separable from that convention, given that, as has
been mentioned in paragraph 31 of the present judg-
ment, that benefit is an integral part of the conven-
tion rules and contributes to the overall balance of
mutual relations between the two contracting States
to that convention In those circumstances, Belgian
residents, such as those involved in the main
proceedings, who receive dividends from Member
States, such as the Republic of Poland, and who, in
order to benefit from tax deducted at source being
allowed as a credit against Belgian tax, must satisfy
the condition laid down in Article 285 of the CIR

1992, are not in a situation that is objectively
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comparable to that of Belgian residents who receive
dividends third State with which the
Kingdom of Belgium has concluded a bilateral dou-

from a
ble taxation convention providing for an uncondi-
tional right to such a set-off.

It is unfortunate that the CJEU has given Member
States a carte blanche for the conclusion of DTCs. In
any event, DTC rules are thus beyond judicial control
from the legal perspective of the fundamental freedoms.
Since the CJEU already denied comparability in such
cases, it also surrendered the opportunity to examine
the differentiation at least with regard to its propor-
tionality, something it would have been able to do if it
had affirmed comparability but had considered regula-
tion by DTCs merely as a justification. Advocate
General Kokott would have at least proposed to the
CJEU to decide the case on the level of justification,
though she did not see any room for a proportionality
test either — due to the particularities of the free move-
ment of capital.44

3.2 Justification Test

Further particularities become evident especially with
regard to the consideration of foreign losses. It began
with the judgment in Marks & Spencer, in which the
CJEU postulated that, in case of a national rule providing
for an offsetting between positive and negative incomes of
two resident group companies, losses of foreign subsidi-
aries need not be taken into account at home, unless they
are final losses.” Initially, the CJEU extended this case
law to foreign permanent establishments exempted under
DTCs.*® Yet it defined the term of final losses stricter and
stricter over time, so that it eventually became almost or
entirely irrelevant.”’ At the same time, the CJEU devel-
oped a Case Law line postulating the requirement to
safeguard a balanced distribution of taxation powers
between the Member States.”® This is — as the CJEU
stressed in Timac AgroDeutschland o ‘a legitimate
objective recognised by the Court, which may make it
necessary to apply to the economic activities of companies
established in one of those Member States only the tax
rules of that State in respect of both profits and losses
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(judgment in K, C-322/11, EU:C:2013:716, paragraph
50 and the Case Law cited)’.

Ultimately, the objective of the CJEU is now appar-
ently to treat profits and losses symmetrically and, as a
rule, to no longer demand the deduction of the losses
when profits may not be taxed either, due to a DTC
exemption or for other reasons. For that reason, it no
longer distinguishes between the different justifica-
tions — as demonstrated by its observations in Timac
AgroDeutschland:”°

It must, as a preliminary point, be noted that the
requirements of the balanced allocation of powers of
taxation and coherence of the tax system coincide
(judgment in National Grid Indus, C-371/10, EU:
C:2011:785, paragraph 80). Furthermore, the objec-
tives of safeguarding the balanced allocation of the
power to impose taxes between Member States and
the prevention of tax avoidance are linked (judgment
in Oy AA, C-231/05, EU:C:2007:439, paragraph 62
and the Case Law cited). [...} As regards the propor-
tionality of the tax regime at issue in the main proceed-
ings, it should be recalled that the balanced allocation
of the power to impose taxes has the objective of safe-
guarding the symmetry between the right to tax profits
and the right to deduct losses. The need to safeguard
that symmetry means that the losses deducted in respect
of the permanent establishment must be capable of being
offset by taxation of the profits made by it under the tax
jurisdiction of the Member State in question, that is to
say, both the profits made throughout the period when
the permanent establishment belonged to the resident
company and those made at the time of the permanent
establishment’s transfer (judgment in Nordea Bank
Danmark, C-48/13, EU:C:2014:2087, paragraphs 32
and 33). {...} Such offsetting is, moreover, capable of
ensuring fiscal coherence since that offsetting is the
indissociable complement of the losses having previously
been taken into account (see, to that effect, judgment in
Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt,
C-157/07, EU:C:2008:588, 54). [...1
Furthermore, it must be noted that that offsetting can

paragraph

also prevent tax avoidance since it removes the risk of
conduct aimed at escaping the tax normally due in the
State of residence of the company to which the perma-
nent establishment belongs.

In Timac AgroDeutschland, the CJEU went so far as to
only require a justification test when the state of

residence allows the deduction of the losses of the
permanent the other
Member State although the DTC provides for exemp-

establishment situated in
tion and, as a result, the convention relieves the State
of residence from the obligation to take the foreign
losses into account.”’ According to the Court’s opi-
nion, only then is the situation of a resident company
with a permanent establishment situated in the other
Member State comparable to that of a resident com-
pany with a permanent establishment situated in the
State of residence. Otherwise, ‘permanent establish-
ments situated in a Member State other than the
Member State concerned are not in a situation compar-
able to that of resident permanent establishments in
relation to measures laid down by that Member State
in order to prevent or mitigate the double taxation of
a resident company’s profits (judgment in Nordea
Bank Danmark, C-48/13, EU:C:2014:2087, paragraph
24y .52

The judgment of 22 June 2017 in Behtel, however,
again points into a different direction:’> The case dealt
with the deductibility of contributions to the French old-
age and health insurance by a worker resident in Germany
and working in France. As a result of the DTC, the salaries
of the worker had to be exempted from the assessment basis
in Germany, and the German tax administration thus
rejected the deduction of the contributions as special expen-
diture, since they stood in a direct economic connection
with tax-free income. Initially, the CJEU regarded the rule
as a tax advantage linked to the personal and family situa-
tion of the taxpayer and saw the Schumacker Case Law as
relevant. Since Germany was able to grant her these advan-
tages — as a result of the joint assessment of the plaintiffs of
the main proceedings — the plaintiff found herself in a
situation comparable to that of a resident taxpayer who
receives his income in the Member State of residence.
Contrary to Timac AgroDeutschland, it was necessary to
proceed to the justification test.

The considerations presented by the CJEU on this are
interesting:54
It must be observed in the first place that it is true
that the preservation of the allocation of powers to
impose taxes between Member States may constitute
an overriding reason in the public interest justifying
a restriction on the exercise of freedom of movement
within the European Union {...}. {...} In accordance
with settled Case Law, although the Member States
are free to determine the connecting factors for the

% CJEU 17 Dec. 2015, Timac Agro Dentschland, C-388/14, ECLI:EU:C:2015:829, paras 47 et seq.
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allocation of fiscal jurisdiction in bilateral conven-
tions for the avoidance of double taxation, that allo-
cation of fiscal jurisdiction does not allow them to
apply measures contrary to the freedoms of move-
ment guaranteed by the Treaty. As far as concerns
the exercise of the power of taxation so allocated by
bilateral conventions to prevent double taxation, the
Member States must comply with EU rules ([...D).
[...}1 In the present case, the issue of the allocation of
powers to impose taxes between the French Republic
and the Federal Republic of Germany was dealt with
in the Franco-German Convention, according to
which, first of all, salaries, wages and similar remu-
neration, paid by one of the Contracting States, by a
Land or by a legal person of that State or Land
governed by public law to natural persons resident
in the other State in consideration for present or past
administrative services is to be taxable only in the
first State. Finally, the convention does not impose
an obligation for the State which is the source of the
income to take full account of the personal and
family circumstances of taxpayers carrying on their
economic activity in that Member State and residing
the other Member [...1 The Federal
Republic of Germany has therefore freely accepted

in State.
the allocation of powers of taxation that results
from the terms of the Franco-German Convention,
by waiving the right to tax wages, such as those
received by Mrs Bechtel, without being discharged,
under the convention, from its obligation to take full
account of the personal and family circumstances of
taxpayers residing in its territory and carrying on
their economic activity in France. [...} That mechan-
ism for allocating powers of taxation cannot be relied
upon in order to justify the refusal to grant a resi-
dent taxpayer the advantages arising from his or her
personal and family circumstances being taken into
account. {...} First, the fact that the Federal Republic
of Germany allows the deduction of pension and
health
issue in the main proceedings, does not undermine

insurance contributions, such as those at
the allocation of powers of taxation, as agreed in the
Franco-German Convention. By allowing the deduc-
tion of those contributions, the Federal Republic of
Germany does not surrender part of its tax jurisdic-
tion to other Member States and that does not affect
its power to tax activities carried out on its territory.
[...1 Secondly, the Court has already held that a
justification based on a balanced allocation of powers
to impose taxes cannot be invoked by a taxpayer’s

Intertax

State of residence in order to evade its responsibility
in principle to grant to the taxpayer the personal and
family allowances to which he is entitled, unless that
State is released by way of an international agreement
from its obligation to take full account of the perso-
nal and family circumstances of taxpayers residing in
its territory who work partially in another Member
State or it finds that, even in the absence of such an
agreement, one or more of the States of employment,
with respect to the income taxed by them, grant
advantages based on the personal and family circum-
stances of taxpayers who do not reside in the territory
of those States but earn taxable income there ([...1).
{...]1 As was pointed out in paragraphs 67 and 68
above, by virtue of the Franco-German Convention,
the Federal Republic of Germany is not discharged
from its obligation to take full account of the perso-
nal and family circumstances of taxpayers residing in
its territory. {...} In any event, the tax legislation at
issue in the main proceedings does not establish any
correlation between the tax advantages granted to
residents of the Member State concerned and the
tax advantages for which those residents may qualify
in their Member State of employment (see, by ana-
logy, judgment of 12 December 2013, Imfeld and
Garcet, C-303/12, EU:C:2013:822, paragraph 73).

An assessment of the present judgment is made more
difficult by the fact that the CJEU regards the special
expenditure element for the contributions to the old-
age and health insurance as a tax advantage taking into
account the personal and family situation and, accord-
ingly — also — subjects it to its Schumacker Case Law.
The Schumacker Case Law, however, is already highly
problematic in itself.””> The same applies to its scope of
application. Attributing such expenditure to the perso-
nal and family situation is anything but self-evident.’®
This aspect aside, one may ask the question why the
CJEU approved the comparability of taxpayers with
domestic and foreign expenditure in this case — in con-
trast to Timac Agro Deutschland for cases of permanent
establishments exempted under a DTC. The CJEU then
distinguishes between the distribution of the power of
taxation and its exercise, where the Member States
would be obliged to comply with the EU rules.
Moreover, the CJEU emphasizes that Germany as the
state of residence ‘voluntarily’ waived the right to tax
wages received in France. Were the Court to use these
formulations in cases like Timac Agro Deutschland, it
would be easily possible to justify the necessity of
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deductibility of foreign losses despite a DTC
exemption.

This makes it difficult to draw the line between cases
like Timac Agro Deutschland and Bechtel. The CJEU was
presumably impressed by the fact that the deductibility of
the contributions to the old-age and health insurance is
regulated as part of special expenditure and not as part of
income assessment. One can only speculate as to whether
the CJEU would have reached a different conclusion if
such payments were already deductible as income-related
expenses. In any event, it should not depend on the
national methodology.

3.3 Proportionality Test

At the level of the proportionality tests, too, DTCs occa-
sionally play a special role: In accordance with settled case-
law, the need to safeguard the effectiveness of tax controls is
one of the overriding reasons that can justify a limitation of
the fundamental freedoms guaranteed by the Treaty.”’
According to the Court’s case law, however, — and this is
where the proportionality test comes into play:

in relations between Member States of the European
Union, it cannot be excluded, a priori, that a taxpayer
may be able to provide relevant documentary evidence
enabling the tax authorities of the Member State of
taxation to ascertain, clearly and precisely, that he
meets equivalent requirements to those laid down by
the national law at issue in his State of residence (see, to
that effect, A, paragraph 59, and Commission v
Portugal, paragraph 46).”®

As the CJEU made clear in Emerging Markets Series of DFA
Investment Trust Company, however, something else applies
with respect to non-Member States:’”

However, that case-law cannot be transposed in its
entirety to movements of capital between Member
States and non-member States, since such movements
take place in a different legal context (A, paragraph
60; Case C-540/07 Commission v Italy {20091 ECR
1-10983, paragraph 69; Case C-72/09 Etablissements
Rimbaud {2010} ECR I-10659, paragraph 40; and
Haribo Lakritzen Hans Riegel and Osterreichische
Salinen, paragraph 65). [...} It must be observed
that the framework established by Directive 77/799
for cooperation between the competent authorities of
the Member States does not exist between those
authorities and the competent authorities of a non-

Member State where that State has not entered into
any undertaking of mutual assistance (Commission v
Italy, paragraph 70; Etablissements Rimbaud, para-
graph 41; and Haribo Lakritzen Hans Riegel and
Osterreichische Salinen, paragraph. 66). [...} It fol-
lows from the foregoing that the justification based on
the need to maintain the effectiveness of fiscal super-
vision can only be accepted where the legislation of a
Member State makes entitlement to a tax advantage
dependent on the satisfaction of conditions compliance
with which can be verified only by obtaining informa-
tion from the competent authorities of a non-Member
State and where, because that non-Member State is not
bound under an agreement to provide information, it
proves impossible to obtain that information from it
(see Haribo Lakritzen Hans Riegel and Osterreichische
Salinen, paragraph 67 and the case-law cited). {...}
However, unlike the cases which gave rise to the
judgments cited in paragraph 82 of this judgment,
where there was no obligation under an agreement on
the non-Member State concerned to provide informa-
tion, with the result that the Court ruled out the
possibility that the taxpayer himself could provide
the evidence required for the correct determination
of the taxes concerned, in so far as concerns the main
proceedings, there does exist a  regulatory
framework of mutual administrative assistance
established between the Republic of Poland and the
United States of America which permits the exchange
of information which may be required for the applica-
tion of the tax legislation. [...1 More specifically, that
framework of cooperation stems from Article 23 of the
double taxation convention and from Article 4 of the
convention of the Organisation for Economic Co-
operation and Development (OECD) and the Council
of Europe, signed in Strasbourg on 25 January
1988, on mutual administrative assistance in tax
matters.

The fact that the CJEU does not distinguish according to
whether the administrative assistance is provided on the
basis of international treaties or EU law fails to
convince,”® since the ‘legal framework’ created by such
an international law treaty is not comparable to admin-
istrative assistance provisions under EU law: When a
Member State fails to comply with its obligation to
provide administrative assistance under EU law, the
other Member State may ultimately take action against
this State before the CJEU and thus enforce compliance
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with this obligation. In comparison, international law
treaties between a Member State and a non-Member
State are toothless. If a non-Member State ignores its
commitment, the Member State can only protest against
this. Ultimately, it can terminate the treaty, but admin-
istrative assistance cannot be enforced in this manner.
On the contrary: The international law obligation will
then even cease to apply. Moreover, the Member State
will have to think twice before terminating, since the
State and its taxpayers will have to expect considerable
disadvantages as a result.®!

One should not, however, ignore the political context:
Through this case law, the CJEU created an incentive for
non-Member States to comply with the expectations of
the EU States in the area of administrative assistance:
Virtually at the same time when the EU, the OECD and
the G-20 States built up considerable political pressure to
develop the intergovernmental exchange of information
worldwide, the case law of the CJEU was sending signals
that discriminating rules of the EU Member States from
the perspective of the fundamental freedoms must be
accepted with regard to those non-Member States that
are not willing to enter contractual obligations for the
exchange of information. Therefore, the political zeitgeist
received support by the case law.

These consequences, however, are also problematic:
Many non-Member States have a significantly greater
with EU
Member States which also or exclusively govern admin-

interest in concluding tax conventions
istrative assistance than vice versa. States that did not
have any problem with their image as tax havens in the
past are now introducing a tax system in compliance
with the international standard. As a sign of interna-
tional acceptance, they are keen on being part of a
comprehensive network of bilateral or multilateral trea-
ties. EU Member States now do see the opportunity to
expand administrative assistance instruments and thus
prevent tax evasion more effectively than in the past, and
make the relocation of income sources to low-tax coun-
tries less attractive. The required equal treatment of non-
Member State constellations with domestic or internal
EU situations may, however, result in lower tax reven-
ues. Several EU States do not necessarily want to lose the
protectionist effect of numerous limiting tax rules,
which may only apply in relation to States with which
they do not have any administrative assistance rules.
Therefore, one cannot by any means rule out that, in

some cases, it is not the non-Member State but the EU

Intertax

State to blame for the failure to conclude bilateral con-
ventions. Therefore, the case law of the CJEU grants
every Member State the power to decide whether tax
discrimination of transactions in relation to a non-
Member State will be maintained by refusing to con-
clude a bilateral administrative assistance agreement
with this State. This is problematic not only from a
political but also from a legal perspective with regard
to European Economic Area (EEA) States which, accord-
ing to this case law, are also considered non-Member
States: After all, the fundamental freedoms are also
® If an EU

Member State refuses to conclude a bilateral administra-

applicable with regard to these States.

tive assistance agreement with an EEA State, it thus
maintains discrimination with regard to this State,
even if the latter is willing to accept the conditions of
the CJEU.

The judgment in Amurta, already mentioned in a
different context, is another example of a constellation
in which DTCs touch on the proportionality test:*® In
this case, the CJEU recognized that the granting of a
full tax credit by the recipient state of the dividends is
sufficient to neutralize the discrimination suffered in
the source state with respect to their payment — as a
result of the higher withholding tax — and can thus be
used as justification. The CJEU, however, restricted this
to those constellations in which this commitment to
neutralization can be found in a DTC between the
source state and the recipient state.®® The CJEU held
that the Kingdom of the Netherlands — i.e. the source
state causing the discrimination — ‘is under a duty to
ensure that, under the procedures laid down by its
national law to prevent or mitigate a series of liabilities
to tax or economic double taxation, recipient companies
established in another Member State are subject to the
same treatment as recipient companies established in
the Netherlands’. In this particular case, it is therefore
convincing to make conformity with the fundamental
freedoms dependent on a DTC rule according to which
the recipient must grant the ‘full tax credit’, and not on
a mere provision under the law of the recipient state.
The decisive factor is that the source state itself brings
about the neutralization. If the rule can also be found in
a DTC concluded by the source state, it was the source
state that succeeded in ensuring this neutralization, e.g.
by partly or fully crediting the recipient state any
required repayments of the withholding tax or compen-
the state by granting it other

sating recipient
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benefits.> This is different from a merely unilateral
measure of the recipient state, which the CJEU rightly
rejected because of the responsibility of the source state
for the discrimination.

Similar considerations must have been behind the CJEU’s
recently issued aforementioned judgment in Bechrel: In this
judgment, the CJEU considered possible that the State
admonished by the Schumacker Case Law to do so ‘is released
by way of an international agreement from its obligation to
take full account of the personal and family circumstances of
taxpayers residing in its territory who work partially in

, 66
another Member State’.®

Again, the point must be that
the Member Stated obliged under EU law to grant an
advantage either meets this obligation itself or must make
sure that the taxpayer is granted this advantage in the other
State. For this reason, it is decisive whether this is regulated
‘by way of an international agreement’ — and thus through
an initiative or at least the participation of the State actually

obliged — or only unilaterally. This has nothing to do with a

special status of double taxation convention DTCs or other
international law treaties.

4 CONCLUDING SUMMARY

The above analysis has shown that a special status of
double taxation convention DTCs under EU law as com-
pared to other national law is not justifiable. The Case
Law of the CJEU also often reflects this stipulation.
Nonetheless, there are some critical areas in which the
CJEU does differentiate according to the nature of the
legal instrument. For instance, it still refuses to regard as
comparable taxpayers who are subject to different DTCs
concluded by a state. The Court thus gives Member States
a carte blanche to design their conventions as they wish,
and allows them to take an inconsistent approach in their
convention policy. This is unfortunate against the back-
ground of the objectives of a Single Market.
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