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'§13.01 ' THE JUDGMENT OF THE BUNDESFINANZHOF (GERMAN

FEDERAL FINANCE COURT) OF 20 DECEMBER 2017, I R 98/15

\Bertil Wiman is not only a highly esteemed colleague but also an endearing friend. Ever

1 since we became acquainted more than twenty years ago, we have collaborated with

‘gach other in various international scientific associations and networks, worked
together on joint projects, and also spent several cheerful hours with each other,
Therefore, [ am particularly pleased to contribute to a commemorative volume to be
jpublished in Bertil’s honour.

My considerations will be focusing on a judgment of the German Tax Court
(Bundesfinanzhof, BFH) published a few months ago regarding the treatment of

* football referees in double taxation conventions.! The analysis of court judgments

plays an important role in jurisprudence, and for a good reason: The judgments of
courts must be subject to critical reflection so that they can have their case law
confirmed, or to correct and further advance such case law. Even when a court adheres
10its case law despite criticism, it is important to be aware of objections against its lines

of justification. This will allow judges to grapple with potential counterarguments in a

Subsequent decision and, ultimately, base their case law on an even more solid
foundation, After all, in states under the rule of law, it is not only the result but - often
Much more - also the justification of a decision that counts. The taxpayers will find a

' Isincerely thank Mrs Desiree Auer for her support in literature research, their critical remarks,
and proofreading.

. DE: BFH judg. of 20 Dec. 2017, I R 98/15; see L. Wionzeck/M. Nothen, Einkiinfte eines national
und international titigen Fufballschiedsrichters, GWR, at 145, 145 et seq. (2018) and F.
Schade/A. Kopec, Der national und international tiatige Fufballschiedsrichter als Gewerbe-
treibender, TWB, at 439, 439 et seq. (2018).
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§13.01 Michael p o _ 4 chap!
disappointing result much easier to bear if they see that the judge did not tak ¥
lightly but carefully weighed up all arguments.
In the field of double taxation conventions, the analysis of nationg) coy "L ‘he d
judgments in an international context is also important for another reason: Many rul ul§ T'nan
in double taxation conventions are hased on madel conventions, often on (he i . .'Fl e
created by the Organisation for Economic Cooperation and Development [OECIiL- ; ?ge g
Therefare, suhstantially identical rules often apply to the bilateral reldliunsmps e trgan
many states to each other. Yet, there is no such thing as an international tax court lhé"bt ?icatic
would have a binding final jurisdiction for a uniform interpretation of such Provisjq '
worldwide. Double taxation conventions are interpreted in all states in which they 4
applied, and no guarantee exists that high courts in different states Will proyi
identical answers to the same legal question. Therefore, it is all the more importang g
judgments on questions concerning the interpretation of Double Tax Convenyjg,
(DTCs) - and the logic behind them - become known beyond the borders of tl
country that issues them. Naturally, courts in other states are not bound by sugl which
decisions. One should, however, assume and expect that courts will study mé—. = i ﬁnd a
judgments from other states when they have to rule on the same or a similar |eg§| & tl':appl)’
question. These courts should explain why they follow a certain line of reasoning, g[“ |
why they reject it and choose to take a different approach. For this reason, not only a8 : f 13.0
content of a decision is important for courts in other states but also the critical analygig §13.0.
of such a decision, so as to better assess the significance of the decision and the
sustainability of its reasoning. Especially judgments issued by the German Bundesfi
nanzhof attract great international attention, often for good reasons: Not only is the
Bundesfinanzhof called upon to decide on particularly numerous cases - compared
courts in some other states - regarding the law of double taxation conventions, it
decisions are also known for their high quality. The Bundesfinanzhof studies and refers SRS b
not only to its own case law and the decisions of other courts but also to the opinion .ﬂ!fGerme
expressed in the relevant literature. . “"![..‘.] G
Beyond that, there are also other reasons why [ find the analysis of the judgmentt |.: _.-:th.e Mc
I chose to be well suited for the occasion: Germany is not only situated halfway % -':‘(OEC[
between Sweden and Austria, it is also a country where the jubilarian himself speﬁ't‘gﬁ o EState A
time researching. Moreover, he has a good command of the German language, so et ‘Fe
can compare my analysis with the original version of the judgment and verify how wellls
founded my considerations are. The field of double taxation conventions lies at the core
of Bertil’s research work. Lastly, I found the case of the football referee to be fitting for
our jubilarian: It is linked not only to Bertil’s yel unchanged sporting ambitions but alsy i
to the fact that tax scholars like us often find ourselves in a similar position to that of oE _F"When
areferee, e.g., when we issue legal opinions to facilitate the solution of legal questions % pern
that have become the siubject of a dispute between two parties. It should also b&
pointed out that, as a UN soldier in his younger years, Bertil himself was a kind Of -
referee, contributing towards securing compliance with the rules of the international®®
rOommunity. '
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judge did not take they o, 013,02 THE JUDGMENT OF THE FINANZGERICHT
SILN 1 1

"

analysis of nationg] ¢ he decision of the Bundesfinanzhof is based on a case that was first decided by the
‘another reason: Many _! »ﬁnanzgerichl (tax court of first instance) Rheinland-Palatinate:? The taxpayer residing
wventions, often on the ane 'I Germany worked as a football referee, both in Germany and abroad. In addition to
and Development (OECDj e games of the German national league, he also presided over World Cup games
1e bilateral relationships 0;‘ ] i urgaﬂised by the Fédération Internationale de Football Association (FIFA) and quali-
1international tax coypy thay :' = | Eﬁcaliﬂﬂ games for the European Championship, the UEFA Champions League, and the
pretation of such Provisippg = \ “UEFA Cup, all organised by the Union of European Football Associations (UEFA).
1all states in which they ara ' In its assessment of the tax convention issue, the Finanzgericht maintained the
lifferent states will pl‘l)\{idé, '[ngGWing:-‘ ‘Though it might [...] be expected that the [...] football referee does not
s all the more importapt lhc’tl:- o (eceive any income as a “sportsperson” within the meaning of Art.17 para.1 OECD MC
»f Double Tax Cunvemigns; Lor Art.17 para.1 DTC Germany-Switzerland, the Senate agrees with the opinion of the
beyond the borders of [}]é""- 2 Finanzgericllt of Lower Saxony in its judgment of 24 November 2004, according to
tes are not bound by such which a sporting activity requires, as a rule, the active participation in a competition,
that courts will study g * and a referee does not meet this requirement (loco citato): therefore, the same should
the same or a similar Iegﬁlﬁ{_f-_' ~apply to a football referee as to a tennis umpire.’

certain line of reasoning, gp g

Forthis reason, not only the 88888 ¢ 03 THE APPLICABLE DTCs
but also the critical analysjs' A

ce of the decision and th_e‘-j §  [he BFH, before which the case was eventually brought, initially criticised that the
:d by the German Bundesfj- y '

|
oup

-

b £
" finanzgericht (FG) only applied the DTC Germany-Switzerland:* ‘Contrary to what the
od reasons: Not only is the ;r" ' ;-'-.FG assumed, the payment by the international football associations resident in
merous cases - compared OES8 e, i /erland does not mean that only the convention between [...] Germany and
le taxation conventions, 5SS ¢ .1/orland [...] should be consulted. Instead, according to the conventions concluded
sfinanzhof studies and refers “-.13 L with those states in which the refereed games took place and which also apply to the
urts but also to the opiniong =& I German business tax (see, for instance, Art. 2 para. 3(1) lit.d of the convention between
) ) | |..] Germany and the Spanish State [...]) on the one hand - similar to Art.17 para.l of

the analysis _Of the judgment ‘\','*. | the Model Convention of the Organisation for Economic Cooperation and Development
not only snua.ted halfway S * (OECD Model Convention - OECD MC) - income derived by a resident of a Contracting
the jubilarian himself SPENEEE Siate as a sportsperson from that resident’s personal activities as such exercised in the
he German language, so e | olher Contracting State may be taxed - just as the income of entertainers - in that other
dgment and Ve.ﬂfY how weﬂ - 3§ Sate (for instance, Art. 17 DTC Germany-Spain 1966). On the other hand - where
1 conventions lies at the COISSSIREG, o i1} the Netherlands and in France are concerned -, the conventions signed with
otball referee to be fitting for 4 - lhiese states to avoid double taxation attribute the taxation right for income derived by
I sporting amblt'ions butal - @resident of a Contracting State from a personal sporting activity to the other state
a similar position to that Ot_:' - When the employment is exercised in the other Contracting State, without the need for
e solution of legal questionSSsy 3 permanent establishment to be regularly available there (Art. 9 para. 2 (2) of the
> parties. It should also DESES * nvention between [...] Germany and [...] the Netherlands [...]; Art. 12 para.2(2) of

3ertil himself was a km d ut 5 B the convention between [...] Germany and the French Republic [...]).’
1e rules of the internationdl ==

o
1 ; DE: FG Rheinland-Pfalz judg. of 18 Jul. 2014, 1 K 2552/11.
* DE: FG Rheinland-Pfalz judg. of 18 Jul. 2014, 1 K 2552/11, para. 31.
¥ DE: BFH judg. of 20 Dec, 2017, I R 98/15, paras 11-34.
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The BFH was right in its criticism: The other conventions are also applicalyjq
must reproach the BFH, however, for not having examined these conventiopg ;',Q
rately but subsequently implying that its considerations presented with regarg 4
Article 17 OECD MC are also applicable to these conventions, not taking notige of
fact that the formulations of the convention provisions are, indeed, differeny in d
and that the original versions of some of the conventions were signed even befg
first version of the OECD MC was published. The BFH would have been begtey advie
to deal with each of these conventions separately. The BFH, however, limiteq itse
the interpretation of Article 17 QECD MC.

§13.04 THE IMPORTANCE OF THE GERMAN TAX LAW

The role played by the interpretation provision of Article 3 paragraph 2 OECD MCin the:
Court’s reasoning of the decision is somewhat unclear. It reads as follows: ‘Ag regard;
the application of the Convention at any time by a Contracting State, any terp, n
defined therein shall, unless the context requires or the competent authorities agres 173
a different meaning pursuant to the provisions of Article 25, have the meaning th
has at that time under the law of that State for the purposes of the taxes to which th
Convention applies, any meaning under the applicable tax laws of that State pmvaiii,’-,g;

over a meaning given to the term under other laws of that State.” Ultimately, the Br],f
must have interpreted the relevant term of sportsperson solely on the basis of e
convention. Nevertheless, its decision contains a reference to Article 3 paragraph 2: o |
OECD MC: “The terms “sportsperson” or “sporting activity” are not defined in the DTGy ..'4’
or in German law — in the corresponding provisions of the individual DTCs modelled orj'l -\
Art. 3 para.2 of the OECD Model Convention to be used.”® ) ;,'

In several other judgments, the BFH is clearer: According to the opinion of thel S d
BFH, Article 3 paragraph 2 OECD MC shall be understood in the sense that conventionsi™ &
‘should be interpreted first according to the wording and the definitions of the-_;ZI I'
convention, then according to the meaning and the context of the provisions within the S8y
convention, and finally according to the definitions of national law’.° In any event, [he}"lﬁ'_" ‘
wording, the context, and the object and purpose are to be given priority. National law’-"gi-“ "
should only be used as the last option for the interpretation of undefined terms. Theres il
are various arguments in favour of attaching great importance to the formulation’
‘unless the context otherwise requires’ in Article 3 paragraph 2 OECD MC.” First 311d:-"5:__] I
foremost, hastily resorting to national law for convention interpretation would result m'a}? 5 |

AT

o

x|
o}

5. DE: BFH judg. of 20 Dec. 2017, I R 98/15, para. 36. ; j

6. DE: BFH judg. of 26 Aug. 2010, IR 53/09, para. 14; see also BFH judg. of 25 Feb. 2004, I R 42/0Z 58
para. 14, with further examples,

7. See more on this by M. Lang, Die Bedeutung des origindr innerstaatlichen Rechts fiir die Ausleguns
von Doppelbestewerungsabkommen, Art. 3 Abs. 2 OECD-Musterabkommen, in: Burmesters (<l
Endres, AuRensteuerrecht, Doppelbesteuerungsabkommen und EU-Recht im Spannungsverhilfs ~ﬂ'
nis, Festschrift fiir Helmut Debatin, 283, 296 (1997). v o

[ ! |:
SR
.
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|151Pi€" 13: Are Football Referees Sportspersons? §13.05
tions are also applicable, On " 1 gving the same term understood differently in two states. DTCs would then fail to
ned these conventiopg SE‘p;ﬁ - Suliil their intended purpose, i.e. distribute taxation rights between the two states.?
as presented with Tegard. g . The notion that the BFH actually based its judgment on Germany’s national tax
ions, not taking Dotice of ¢ : : S is also indicated by some of the literature sources cited by the BFH to express its
re, indeed, different in d@taif L nderstanding of the term ‘sportsperson’ under the convention: The cited papers by
i were signed even befora tha' B Gosch,’ Holthaus,'® and Strunk" deal with the term of sportsperson in the context of
»uld have been better adviseﬁ; L e rules on limited tax liability and tax deduction. There is no reason, however, why
FH, however, limiteg itself o .Ihege rules should be regarded as relevant for the interpretation of the convention.

B fggnlrary to the notion of ‘entertainment’, for instance, the German legislators did not
B intend to exploit taxation rights attributed by the convention through amendments to
"tﬁt’ national law."* German tax law is familiar with the term sporting activity since 1958
Jhen it was mentioned in section 50a paragraph 4 Income Tax Act (EStG)," i.e., even
[ efore the first OECD MC was created.

LAW

' paragraph 2 OECD MC ip jg
reads as follows: ‘As e arda X
itracting State, any tern% ;ﬁ ' I- §13.05 THE TERM ‘SPORTSPERSON’ IN DTC LAW

ompetent authorities agreg o 8

25, have the meaning tha it he BFH, however, also cited some literature sources which deal exclusively with the
1ses of the taxes to which the = * interpretation of Article 17 OECD MC. Not all literature sources, however, are as
x laws of that State [Jrevai}ing,'; 1 unequivocal as the reference of the BFH may lead us to believe. For instance, though
at State.” Ultimately, the Brg Stockmann - cited by the BFH - mentions the judgment of the Finanzgericht of Lower
m solely on the basis of the !i i Saxony, according to which a tennis umpire was not qualified as a sportsperson, he
nce to Article 3 paragraph 2 otherwise suggests that Article 17 OECD MC should apply to sportspersons who
7” are not defined in the DTy é_ f ! ‘publicly perform - directly or through the media - in front of an audience.'* He
individual DTCs modelled on | mentions that these are ‘typically’ sportspersons who take part in competitions.' This
w E " "_'furmulation in particular, however, does not rule out that, by derogation, individuals
cording to the opinion of tha % | who do not participate in competitions themselves can be qualified as sportspersons.
in the sense that conventions. i Kempermann, also cited by the BFH, initially as well takes the view that a sportsperson
‘within the meaning of the convention should only be an individual who participates in
l"japubh‘c competition in the state where the activity is performed.'® Accordingly, a

<t of the provisions within CHES
ional law’.® In any event, thes
€ given priority. National law =
on of undefined terms. There
portance to the formulation
sraph 2 OECD MC.” First and

‘8. For more detail, see M. Lang, Art. 3 Abs. 2 OECD-MA und die Auslegung von Doppel-
besteuerungsabkommen, 8 IWB, at 281, 289 (2011).

9. D. Gosch in Kirchhof, EStG, 16th edition § 49 para. 26,

- 0. 1. Holthaus, Auslindische Kiinstler und Sportler im Steuerrecht, 18 (2nd edition, nwb 2015).

1 LG Strunk in Korn, ESIG § 50a (2018) para. 38.

12 See D. Gosch in Kirchhof, EStG, 16th edition § 49 paras 26-28 and regarding the term

L ‘entertainment’ see J. Holthaus, Aktuelle Entwicklungen beirn Stenerabzug fiir Vergiitungen an

i"#' 1 beschranikt Steuerpflichtige nach § 50a EStG, ISR, at 256, 258 (2013) with reference to DE: BFH

~3

£ judg. of 21 Apr, 1999, 1B 99/98.
13, See Teske, Besteuerung beschreinkt Steunerpflichtiger, 46 DStZ, at 246, 247 (1958); see also M.
~  lang, Doppelbestenerungsabkommen und innerstaatliches Recht, at 196 et seq (LexisNexis ARD
! ORAC, 1992),
1judg. of 25 Feb. 2004, IR 42/02 14, . Stockmann in Vogel/Lehner, DBA, 6th edition, Art. 17 para. 31,

5 ¢ Stockmann in Vogel/Lehner, DBA, 6th edition, Art. 17 para. 31.

aatlichen Rechts fiir die Auslegiiigds y {‘ 16. M. Kempermann in Flick/Wassermeyer/l(empermann, Doppelbesteuerungsabkommen
usterabkommen, in: Burmestfh_' e |l _Deutschiarid-Schweix, Art. 17 para. 14. See also C, Schlotter, Einkiinfte eines national und
1EU-Recht im Spanuungsvel‘hﬂ“‘f a1 Iternational titigen FuRballschiedsrichters: Gewerblichkeit und abkommensrechtliche Behan-

'.g;. | dlung, ISR, at 154, 156 (2018),

Rehl §
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referee who merely presides oyer competitions but does

not be a Sportsperson, At the same time, however, Kempermannp consj

decisive factor js not the quality of the competitions ol
Article 17 covers the Participation in aJ kinds of even
spectators.'” Therefor, » show fights, exhibition dauces,
Atticle 17 OECD Mc 18 The same is trye for the refer
Cordewener, Though the Jatter writes that in addition to g

and horse owners, ‘referees’ are excluded from the application of Article 17 OEcp
'since the latter merely supervise the Sports activities of others but dg no

participate in them’,2° po then goes on to write that “Wha
respective activity must in some way, either directly or ip
take the form of 4 public Performance, The typical occasi
a competition that dye to the temporg] limitation and |

inherent to competitions, is ip fact the type of activity for which the Xistence of 5

special rule like Article 17 OECD and UN MC can be ju
authors have 3 strong focus on Competitive events in this r
and even Supported by no, OECD MC Comm. on article 1

of a mere entertaining natyre (such as €.8., ice revues, show fights of wrestlers, Flldrtiéi‘iﬁ )

arts <_1emonstrali(ms, and probably alsgo toreros bn]lﬁgms]
provision, *2!

Those authorg who reject the qualification of the re

MC mostly invoke the judgment of the Finanzgericht of Lower Saxony of 24 Nuvemhe'i: i)
2004, 9K 147/00, The BFH, too, mentioneq this judgment. The Case at issye involyegd "

a tennis umpire;*2 "The term Sportsperson is not defined i

common understamiing of the term, 3 sportsperson js anyone who exercises g Physicaf
Or mental activity that js performed for jis own sake and, in most cases, in complianea
with certain ryles and in Organisational forms specially designated for that purpose,

(Stockmann in Vogel/Lehner, DBA, Art. 17 para. 31),
externally observable effort or (artistic) movement that js

(perfm'maucc-) and can be improved in 4 targeted manner (lraining} (see “Sport” i

Meyers Enzykhmé(lisches Lexikon). Since the ryle of Art,
Sportspersons and entertainers, thege lwo terms must he in
similar manner. The term Sportsperson referg only to a

publicly either directly or indirectly through the media. These are Lypically Sportspers S8
Sous taking part in Colnpetitions (see Wassermeyer in DehaIin/Wassermeyer, DBAI.-;';.-.
Art. 17 para. 26). The referee presides over games in severg| different types of sportg

18, M. Kempermann i lick/ W(;ssem|eyer'/l{en':pernmnn, DBA Dy
14,

19. See Austrian BMF of 10 Oct, 2002, K 9?2/2-1'\//4/(32: DTCs Austr
2000, Ausn'Ia/Hlmgary 1975 and Auslria/na!y 1981,

1
20. A. Cordewener in Reimery Rust, Klaus Vogel on Double Taxation (hrwe.rumus, Art, 17 para. 504 “" )

21, A, Cordewener in Reimer/Ryst, Klaus Vogel on Double 7 axatio

22. DE: FG Niedersachsen judg. of 24 Noy. 2004, 9K 147,00, paras 37-4p,

184

17. M. Kem permann in Flicky Wass@rmcyer/K("mpemmm. DBA !)um.w:hI:zn.d-.%‘r.'!:wer'z, Art. 17 paras :
14
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8 not take part jp them, W‘}lll

empermany Considery thay

or the sporting eveng by
Nts that serye to Entert
5, Or ice revues ape Coverg
erence to the deliberanm,s
' 80lf caddies, race Organisey
lication of Artigje 17 Okcpy
' of others byt do not Atiygjes
1at is important, [...]1s that g
indirectly (through the Medjgp
1sion for such 3 perfurmance' '
| local concentratioy, normgp, -
¥ for which the exXistence ofal
justified. Yet, although Magy.
s respect, it js largely acceptedf
e17(l...], that Sporting evamg
how fights of Wrestlers, magja)8
ts) are likewise Covereq py thij

, d, as an impartia| observer, he Must ensure thay the rules are complied with, he is the
hIV one with the powey to decide, ang takes factya] decisions. The referee issues
ix.tfﬂ"s’ warnings, and disqualiﬁcarions. He must POssess a licence obtained by
ﬂmination and issyed by the sports authority toncerned (see "Schiedsrichter"
B pferee] in Meyers Enzyklopéiriisches Lexikon), A referee merely monitors compliance
“with the rules a sportsperson subjects himself to, and takes decisions in Competitions,
ur does not take part jp these himse]f. His Capacity js primari]y defined according to
i licence obtained by €Xamination, and ot ~ like in the case of g Sportsperson —
according to a performance improvaple through regular training. Evep though the term
Lsportsperson in Arg, 17 OECD-MA should be broadly Interpreted (see Wassermeyer ip
ebatin/Wass@rmeyer DBA Art, 17 Para, 26), it always requires the Sporting activity of
an individual, usually the Participation jp 5 Competition. The view that the referee may
o be performing 4 Sporting activity (see Wassermeyer in charin/Wassermeyer,
"DBA (version of September 2000) Art, 17 MC para. 27) is not Tepresented in the current
9 .éémmemaries. According to the definition of sport, it is not sufficient for 4 sportsperson
perform Sporting activitjes himself, hy, a regular Participation jp, , Competition js
“required, in which the sportsperson competes with other Sportspersons.’
t Even if the Finanzgericpy initially holds that Article 17 OECD Mc Covers persong
‘performing in public ang that these ‘typically’ involve Sportspersons who Participate ip
gompetitions, it ulzimately requires the active Participation ina competition, Quite 3
_ fow passages in thijs judgment probably apply to a tennjs umpire byt definitely ney to
Lower Saxony of 24 NDVEmhje:’- - \ 3 football referee. 23 ‘His ca pacity is primarﬂy defined according to the licence acquired
ent. The case a¢ issue involyeg "y examination, and ot - like in the case of 3 Sportsperson — according to g
1in the DTCs, According tq the A performance improvahle through regular training,’ Contrary to , referee in other
ayone who exercisesaphysjmgf‘; 1 :gpcr[s, the football referee — 34 the BFH Stresses® _ jq also Physically active. The
1, in most cases, in complianes = 5 \feasoning chosen by the Finanzgerjcht at the time g not suitable for 4 footbaj) referee
Y designated for that purpose 3 '_“:'and should therefore not be applied (o this case,
1). Sport always inyolyes an g Ultimately, the context of Article 17 OECD Mc is what counts: Though the tern
is attributable to Personal skjjj = S “Sportsperson’ is not defined in Article 17 OECD MC - oy in any other Provision of the
aner (training) (see “Sport” ur N 0ECD MC - the context provides quite a few indicationg for the imerpreraliun: In
. 17 OECD MC applies to hot[;:.: ] _-%.'ﬁnicle l?paragraphs I and 2 OECcp MC, the term is Mentioned in ope breath with the
dinterpreted inasys{emarica!l}!. o lerm) ‘entertainer”’, Article 17 Paragraph | OECD-MA contains a fey examples for
! @ natural perspp perfarmiqg::‘ "-’emeriainers‘, their commop characteristjc being that they perform publicly 2 These
. These are typically Sportspersss § Yamples also have ap impact on the interpretation of the term ‘Sportsperson’.
1 Debatiny/ Wassermeyer. DBA; f' Tfierefore, there are many gogd reasons to subsume those referees who must become
everal different types of sparfs_},;'. ,_physjcaify active - such a5 football referees into Article 17 OECD MC, when they
\ | Perform jp public % Limiting especially and exclusively the term ‘sportspersop’ to the
'lDf’ursrhIand—b'('imre&. Art, 17001‘5:-'-.;' fi-

referee under Articje 1 OECR

S, D FG Niedersauhsen judg. of 24 Nov. 2004, 9k 147/00, para, 39,
 Deutschland-s fweiz, Art. 17 parad i\ Flj'z“- [_)E: BFH judg. of 20 Dec. 2017, IR 98/15, para, 35.
-4 _'-:'2 4 F. Stockmann in VogeI/Lehner. DBA, 6th edition, Art, 17 para, 31; J. Roeleveld/ . Tetla, in

-,
stria/CSSR 1978, Auslria/l'}@rm‘*"}f;‘l' ~ Vanp, Global Tax Treaty Commentarieg (2017), Article 17: Entertainers and SporIspersons, IBFD

o Online; k. Vogel, Klaus Vogel on Double Taxation Conventions, 4th edition,, 1330-133) (Kluwer
ton Conventions, Art. 17 para, 0. o e L Intl, 2015),
tion {bauen.'.r'mzs, Art. 17 para. 495 e ¥ 6. On the contrary J, Roelr-:veld/ K. Tetla, in Vann, Glopay Tax Treary c‘;‘rm;menmr.fm‘ (2017), Article
as 37-4(0, A ¥ 7 Emerlainers and Spnrlspersons, IBFD Online,
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§13.06

The barticipation in 3 competition can pe seen as ap Important i”diCario
Sportsperson performs his activity i bublic.*” A public performance, hon"«er
possible withoyt directly barticipating in 4 Competition. 3

§13.06 FINAL REMARK

The BGH judgment at issue is an €xample of how courts tend to interpre; the
Sportspersons and the Scope of application of the distribution rules mm‘spond‘
Article 17 OECD MC in 3 &enerally restrictive Mmanner. There are severg|
that; Especially in the case of internationa] Sportspersons and Entertajngpe
application of Article 17 OECD MC leads to a situation i Wwhich seyer,) Stateg |
taxation rights. A single performance may already entitle the Source state 1, faxaﬁ
The source States, however, are not always capable nfenforcing their taxatioy righ
Within the scope of the éxemption method, this may lead to factyal non-taxauam
only natural that authorities ang even courts shoyld not be happy With s'ué
consequence. The cause of the problem, however, Jies in the existence of 3 Separar
distribution ryle for Sportspersons and entertainers, which sets the threshojg
taxation in the Source state - j.e,, the mere activity - at 4 Jow level. This Provisig
once the states decide to include it in thejr conventions - must ot be depriveg of
effect by way of interpretation.

Some courts argue - though not in the case of the BFH judgment
consideration - that Article 17 OECD MC i a special provision that shoyjq .
interpreted in a restrictive manner 28 Such drguments, however, are ot convincing :
the one hand, Article 17 OECD MC s ot at all the more special provision in every t'-
respect. It js arguably more specific whep tompared to Article 7 OECD MC angd (RY
Article 15 QECD MC, because jt singles out the 8roup of entertainers and sportsperson !
from each of these provisions and subjects them 10 a separate ryle.2 Vice ve A .
however, Articje 7 OECD MC and Article 15 OECD MC can also pe regarded as being the {;
more specific Provisions, becauge they only cover sell-employed and employ@'ﬁi i
bersons, while Article |7 OECD MC js applicable to both self-employed and employed S

- IS & - > f
Persons in the are of entertainers and Sportspersons.™ Yet even ifone were to cunsulﬁt_i bz

I'easop

e

e —— e ——— | o d
27, As correctly held by Zoubek, Notion of Sportsmen in Art. 17 OECD Model, in- Loukota/Stefanet 'I‘I‘ ¥
(Hrsg) Taxation of Artistes ang Sportsmen in Internationqy Tax Law, a1 15, 51 (2007). f o
28. See, for instance, Schweizer Bundesgerichy judg. of 6 May 2008, 1. dffentliche Abteilung 8
2C_276/2007/zga, L
29, . Roeleveld /K. Tetta, in Vanp, Global Tay Treaty Commentaries (2017), Art, 17: Entertainerss
and Sportspersons, [BFD Online, ) > |
30. M. Lang, Schweizer Bundesgericht !)BA—Ause'qgmfg, in: Brihler/Lgse] (Hrsg) Feslschrrfr,-"\_{l
Christiana Djanani at 496, 500 et seq, (2008),
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When, however, indju;‘duaj f
ance - like, for instance, Sho: 0
derstandable Why othey '*"*s.s '
participation in g COMpetitjq,
important indication thay
performance, huwever, is 3

(chapter 13: Are Football Referees Sportspersong? §13.06
Article 17 OECD-MA the more special provision and regard it as a derogation from the
.-élht’l' rules, a restricting interpretation would not be justified. Derogations must not be
enerally given a strict interpretation. When there js 4 rule and a derogation, this only
means that there are two provisions with 4 different Scope of application and a different
" |egal consequence, L?l;frl of these pm}risians must be interpreted according to js
-|,bbfe€[fve .and ptu'pos'e.' Any assun‘u#mn according to which derogations must be
the ;marfﬂ“’l_y nnm";u'eteu' in case o'f doubt is me!hodicallly untenable,?
fso | It is also uneres[.mg Il.l this cqse that, once Again, a court hag decided in favour of
i ~ maintaining the taxation right of its own state. One can only Speculate as to which
~ extent courts consciously or unconsciously follow an ‘in dubio pro patria’ principle
" when deciding such cases. Tq be fair, however, gne Mmust also note that the German
! E'Bum-fesﬁnanzhof is probably one of those courts thjs dcCusation least applies to. In
" most cases, the decisions of the BFH are carefully weighed and impartial. Often
“enough, the BFH pits jtself against Germany’s figcaj authorities - not necessarily to the
*atter's elation,

rts tend to interpret the tern;
ibution rules correspunding g
There are severa] Teasons fop 8
'ersons and entertainers, the
| in which several stateg have
le the source state to taxatiop,
enforcing their taxatjop, rightg,
ad to factual non-taxatiop It i5

1 not be happy with such g

in the existence of a separage
which sets the thresholgd for
ta low level. Thig Provision - =
’ ~ must not be deprived of ity

of the BFH judgment undef "|.'
‘ial provision that should bel™ ‘
JWever, are not convincing: O I.
Ore special provision in every
to Article 7 OECD Mc and to
entertainers and s portspersons

a separate rule.?® Vice versd, S
n also be regarded as being the
sell-employed and employed =
1self-employed and employed 3
‘et even if one were to consider '

OECD Model, in: Loukota/Stefaner =
‘ax Law, at 35, 51 (2007). ] _ .
y 2008, II. dffentliche Abr.ex!ungif'_ .

iries (2017), Art. 17: Entertaineriy ! _gr- M. Lang, Supran, 30, at 500 et seq.
e 2. 9“ the princi ple, see H. Ruppe, UwAusnniun.ebe\-n‘mm:mgen des Ez‘nkom:.*ien..\-muergﬁwrzws. at
Brahler/Lgse] (Hrsg) Festschri :f L «-8 €l seq. (Orac, 1971); G. Stoll, Das :r‘reuersrhu!duer-’rdlmfs n a‘er'm.'rgmmﬂegeuden Bedentung

fir die stenerliche Rer.‘fn‘sﬁm!un,_s;, at 104 (Orac, 1972); M. Lang, supra n, 13, at 75
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