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J. Manfred Mössner is a well-travelled man. He has been a visiting profes- 
sor i~ various countries, ~d one of hisassignments.as avisiting professo~ 
was wu (Vienna.Uni~ersity ~f Econorrtlcs.anci Business) .. His gre~t merits 
i~clude being one of the 'ro~qping fathers, of ~e. European f".~~o.ciatio~- of 
Tax Law Professors (EATLP). He was also a member of the Permanent 

• ,· • ' 1 •••• ' • 

Scientific Committee of the International Fiscal Association (IFA) for 
1 , 4 : f' $' t , ,. j 

several years. He has always participated in academic congresses on differ- 
• ; 1 • • , 1 , , • • ' 

ent continents. This of course requires a l~t of travelling. I therefore hope I 
will attract the interest of our friend with my contribution, which deals with 
the content of the definition of "international traffic" in article 3(i )( e) of the 
OECD Model Conve~tion (OECD MC) and the importance of th~t defini 
tion for a few other provisions of the OECD ·Mc. This topic is well-suited 

' ' . 
as an example to illustrate the impressive depth and breadth of J. Manfred 
Mössner's academic work. He has not only dealt with the provisions of the 
OECD MC on· intern'ational maritime shipping ~d aviatipn/ but h~ has also 
published papers on issues of espionage and the immunity of warships, in 
which he addressed fundamental international law issues. 3 He is an expert 
both in tax law and international law. When dealing with issues of double 
taxation convention law, he never neglects to consider the international law 
character of this field. · · · 

1. Director of the Institute for Austrian and International Tax Law of the Vienna 
University of Economics and Business (WU),, scientific director of the post-graduate LLM 
Studies in International Tax Law and spokesman of the Doctoral Program in International 
Business Taxation' (DIBT) at the same university, The author wishes to thank Ms Anna 
Binder for her support in literature research and her valuable suggestions. . 
2. See, for instance, J.M. Mössner, in Steuerrecht international tätiger Unternehmen 
mn. 2.232 (J.M. Mössner ed., Otto Schmidt 2,012). ·. . 
3.- J.M. Mössner, Spionage und Immunuät, von Kriegsschiffen, 35 NJW 22, 1196 et 
seq. (1982). · · , : . : _. . , 
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Ae0.@1tdlm& t©. t!he p>ll©Milsi@l!l @f ätiliide 'S'(]' Öf the ~ECD M,~, (i},Jil ~hien 
pitesent e.liiapter w41fil f@cus, "pF0fiits iFom tlite o~e11am0n ©~ sm1ps ©li ak;011~~e 
i1temati0nal maf,fi~'.: are e~e~pt fü.i@m. tlhe u~~~e @~ •~ltl~, ! . 0f .,e @io: 
MC. 'ßes~ ~e, ~'t~amfä ©~Y m tlte ~o~~a~~1,ng s,!a~e ~~ .~~1c'~~e llate 01 .,.~eetliMe mamagement 0F the enterpnse 1s situated . This pF0v1sr@n 1i\fe••. ~ , w•~ Pw~ ,woits fiE@m hav,iflg to be a~1Jnb4ted t~ ?.~~~en._t esta_ 1s : , ents (PEs) Pt@h,. 
~blf sitaatecil iFl diffieFent states.4 The taxatien nght lies with a single state.s 

~ele &(J.) of,the QE.CD.~S ~ont~~~~ ~ ~ew pa~~.J~l pr,?visions.,Pursuant 
te aimicle J.3'(3), "(g]aiRs from the ahenafäön 9f sh~?~ or_ ru.:rcraft operated in 
intemaHon.aI traffic ... or movable property pertammg to the operation ef 
sueb. ships, aireraft or boats, .shall be taxable only in t~~ Co~tracting State 
in W~eh the place of effective mariage~ent of the ·enterprise is situated": 
Ju~t" as tihe PE. ~fate, which, has the: taxatlon righ! for current inc9me under 
;u:ticl~ 7 of 1ihe OECD.MC; can also'ta,(gains from the.aliemition of PEs or· 
thefr mov~ble prÖperty urider 'arucl'e:'13(2) o~·the _OECD MC, t~is right"is· 
also given 1.u:ider_äriide· 13(3) to tne sfate öf ~ffective managem~nt respons·-- 
ill>te foi the th~atidri Öf curierit·prcifits Ündet' article 8 of the Model. Since tlie 
stirudmie öf article 22 fesemb'les that of_'artic'le 13,' it is not surprising·iliat 
arifäl'e. 22(3) co"ntains· 'a siritliru- provisfon: . . . 
f j '' ' ,,- ,- ' .• • t I , f, ! 1 1 'l j {!; • \ '' ~ • ' 1 f • 

:.·= ~api~~ re~res~n~~~-by„shi~s -~~ i"~cx:aft ope!~~ed in intematfonal traffic .'., 
and by movable property pertaining to the operat1on of such ships, aircraft and 

,. boats, ~hall ·be' taxable. o~ly irl the' Contr.icting State in which the piace of ~f-· 
1., .. fecttve manaiemerit of the enterprise is situated. - . ·. ,; 
:.1:r~.:/ · !\;(!~:. '/_\·:l, ... :t,

1 

).,·., , •• !, · ,J: 

1 • • ' • ~ • • The fact, ho~ever, ttia'.t ·a s·irnllar provi'sibn can also be found in article 15(3) 
of tl:le OECD MC is less evident:. ; · · · . . ·. 
}\ ·.:1,i,\i!~; ,~,1-~ " - .. ,l, . • 1 • 

. . ~-9t\yitpstandi11g the preceding.proyisions of this A,rticle, remuneration derived 
. in,re_spect pf an_employ~~nt ~xercised aboard a ship or aircraft operated in in 
.'' ··: te~ati?~~l '~~f~~ [ ','. may ,he taxe~ _in t'~e Go_~tracting S~ate "in whic~ the plac~. 

ef effective management of the enterpnse is situated. 

lllis cleviates from the regime of article 15(1) and (2) of the OECD MC, 
which divides the taxation rights between the employee's state of residence 
and the state where the activity is perf ormed. As a result, it is possible to 
~lV~i~ d~fitieul.~ies res.t1tting fmm a'.ttrib~ting the -activity of ship and aircr,aft 
eFews to di:fferent' stäte's: 6 An additional effect Is 'ttiat the state of effecttve 

• <. 1 • ·•!' • .• . . ·, 

maaageme~t, in which th~s_e remunerations ~ill be regularly deductible as- 
1 ' •• 

4 .. 
5. 
6. 
M. 

S-ee ffl.ijssner, supt.a n: 2, at mn. 2.232. - · 
&ee OE~D ~ommentaFy _20,14, art.' 8( 1). · ' - ; - , ; , 1 

• • • 

1 
&" 

See R. [l!>te'Jcisch, A!11t, 1'5~ m Dvppetbesteuerungsabkommen6 mn. 103 (K. Vog~. •. 
hner ecls., Beek 2(iH5~. 
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llhe taxation right for the operation of shlp,s and1 alrcr1Jfl II"! International traffie 

eX\pemses under its national tax law and therefore eften only. have aeeess 
t@ a Feclt\.Ce<d assessment basis, will at least have the taxation ttlght- for tihe 
i:emuner-amon paid te the empleyee. As opposed to. the otaer provisions men 
tioned on the operationof ships and aireraft in internaäonal waffic, however, 
the state ef effective management does not have an.exelusive.taxation right 
underanicle 15(3) ofthe OECD MC. : _ : 

' 
• ' t", ,, 

According to all these provisions, the requirement for a taxable event is the 
existence of international traffic. There is a specific definition for this in: 
article 3(Ji)(e) ofthe OECD MC: the term "international traffic" means "any 
transport by a ship or aircraft operated by an enterprise which has its place 
of eff ective management in a Contracting State, except when the ship or 
aircraft is operated solely between places situated in the other Contracting 
State". 

' 1 ,, . i·.' ; • 1 •• 

:. ,. ' ' .. 
'' ' . , 

12.2. The taxation right for the operation of ships and . 
aircraft in international trafflc · · 

.'.. :·: . : 

• 1 i .. ,: •. ,. ' •• ,1 ., 

At first glance, the above-mentioned definition may seern somewhat odd: 
apart from one single exception - when '.'the ship or aircraft is operated 
solely between placessituated in. the.other Contracting State" -· theopera- 

• . • . , ' • l I •• • ' • 

tion of a ship or aircraft is always .considered as taking place in international 
traffic. This definition, however, does not fully correlate with ordinary lan 
guage. Against this background, some opinions voiced in the literature are 
obviously trying to narrow this definition: 

Although the requirement of Article 3 paragraph l(e) is rnet, int~rnational traf 
fic cioes not tak:e place either where a ship or aircraft is operated solely between 
places situated in the other Contracting State, in which the place of effective 
management of the enterprise is also situated. These cases lack any interna 
tional reference. 7 

. ; 1 '. ' '~· ;· ' . . . 
Yet the: wording of article 3(1)(e) o°r the· OECD MC is more ·than· clear: 
"international traffic" also means w_hen a sbip or aircraft is oper~ted solely 
between· p1aces in the state of effective management of the enierprise. The 
exception applie~ orily-when the ship·or aircraft is operat~d solely:between 
places in ·the·other ·contracting state. Therefore, article 8(1). of the OECD 
MC is also applicable when the ship Ör aitcraft has nevet left 'the territory· 

i 1 , • 1 •' • .· . 
7. See C. Pohl, Art. 3, in DBA rnn. 46 (J:Schänfeld & X. Ditz eds., Otto Schmidt 
2013) (translation by the author).- · ... · 1· 
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@f tihe state of effective management. 8 Althougk it is surprising that this 
entt:ep1teAeurial aotisity is considered tniemational traffic, the fo~eseen Ieg~I 
eensequence does makle sense: the p~ofits may 00!~ be taxed,- m the state 
of effective mana:gement. u,: by · eonnasr, the prov.is~on of arttc!e ,/, of the 
OECD MC were to apply instead of article 8 when ticket~ for boat trips er 
flight tickets are sold by the enterprise in the other contractmg state for such 
trips taking place in the state of management, one would have to examine 
whether PEs exist in the other contracüng state and, if any, determine the 
share of profits attributed to these PEs from the sale of tickets for boat 
trips or flight tickets.9 This is not necessary, however, due to the applicabil 
ity of article 8 of the OECD MC .. Therefore, the legal advice provided by 
the Austrian Federal Ministry of Finance on 7 January 2003, EAS 2203, 
deserves our full support: ' 

Where an Austrian air carrier operates both cross-border flights between Austria 
and Italy as weil as intemal Austrian flights and intemal Italian flights, the 
prafits from all flights shall be subject to taxation in Austria; this results from 
Artiele 2J paragraph. 3 _@f the DTC Italy (credit method). When assessing 
whether and to which extent Italy can also assert taxation rights (which would 

. ' ' . . ' . 
then lead to taxes creditable in Austria) in view of the permanent establishments 
operated in Rome and Bolzano, it must be considered that all income covered 
by' Article 8 of the DTC is beyond Italy's tax reach, although it was generated 

. through Italian permanent establishments, Article 8 DTC Italy, however, only 
covers prafits fromthe operation of aircraft in "international traffic". Pravided 
that the aircraft are used on a purely intemal raute in ltaly (start and destination 
of the respective-flight Iie in Italy), the profits obtained no longer fall under 

. Article 8 D'I'C Italy, and are subject to the Italian taxation jurisdiction in ac 
cordance with Article 7 DTC Italy (thus not entirely, only to the extent that they 
are functionally attributable to the Italian permanent establishment). Passenger 
and goods transport between two Italian 'destinations, however, would again fall 
UI}4er AI;ticle 8 DTC Italy if the Italian raute _is used as part of a cross-border 
flight. 10 - 

. ' .. 

According to the definition of article 3( 1 )( e) of the OECD MC, "interna 
tional traffic" also means any tr~nsport by a ship or aircraft operated solely 
between plac~s in a th_ir1 coun~ry. The exception of article 3(l)(e) of the 
OECp MC ~pplies onl~. when ~ese ship~ or aircraft are operated solely 
betwee_n t~<? places in the ot~er contracting state. Article 8(1) of the OECD 
Mc; must ~en be a~plied to shi]j>s or_aircraft Öperated exclusively in the third, 
country._ The re~ultmg, co_nseque~ce is that the other contracting state does 

8. See OEC~ Commentary 2014, art. 3(6). 
~· . Same as m the_example in OECD Commentary 2014, art. 3(6); see H. Loukota &_ 
111. Jtreusek, !n~emat10nales St.euerrreelit 111 2 3 para. 6 (Manz 20'13). lt(i). 'füranslatten by the author. 
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,· lncome from emplo~ment:exercl.sed1~board a sl)lp er alre.1Jaft o.perated• In 
-, ·. · • .. ~ 1 • .:., ... International trafflc 

n~t ~ave a t~ation right, not ev~n if tickets for these boat trips. 011 flights 
within the third country are sold m PEs of the. enterprise that are loeated in 
the other contracting state. In contrast, the provision in -the DTC between 
thestate of management and the thirdcountry modelled on article 8 of the 
OECD MC. is not.applicable. For the purposes of this DTC, the third country 
becomes the other contracting state and .the exception of "international traf 
fic" - and thus also of article 8(1) of the .. QECD MC "7 applies, In this case, 
the provision in the DTC between the state of effective management and 
the third country modelled on article 7 of the OECD MC shallapply and the 
taxation right of the third country shall depend upon. whether and which PE~ 
exist there and which profits must be alloeated to these. The justification 
for this consequence lies in the fact that, in this case, the relationship with 
the third country is so strong that it would be inappropriate to completely 
deprive the latter of its taxation right. , , 

• •• 1 

12.3. Income from employment exercised aboard a ship 
or aircraft operated in international traffic , 

Article 15(3) of the OECD MC was designed on the basis of article 8 of the 
OECD' MC. This provision also allocates ~e taxation right for "remunera 
tion derived in respect of an employment exercised aboard a ship or aircraft 

' 1 ' operated in international traffic" to the state of effective management of the 
enterprise for which the ernployee works. This special provision for employ 
ment requires that the employee is resident 'in a contracting state - otherwise 
the individual would not be subject to the treaty pursuant to article 1 of the 
OECD MC - and that the management of the enterprise is situated either 
in this state or in the other contracting state. If the management is situated 
in a third country, article ·15(3) of the OECD MC no longer applies, so that 
the general provisions of article 15(1) and (2) of the OECD MC must be 
used instead. Therefore, if an employee resident in Gennany works aboard 
an aircraft operated solely ·between two places in Austria, and the enterprise 

' • ~ 1 

operating this route has its place of managernent in Slovakia, the provision 
of the DTC Germany-Austria modelled on article 15(3) of the OECD MC 
cannot be applied due to fact that the place of effective management is 
situated in a third country. According to the provisions of the DTC corres 
ponding to article 15(1) of the OECD·MC, Austria has the taxation right as 
the state where the activity· is performed, unless the liinitation contained in 
article 15(2) of the OECD MC applies: if the Slovakian enterprise does not 
have a PE in Austria which can pay the remunerations, the state where the 
activity is performed loses the taxation right i,f th~ recipie~t ~f the i~co~e 
is not present in Austria for more than 183 days. · , · 



Chapter t2 - lihe eefinition af lnter~ational Traffic under Artlcle 3(1)(e') af the 
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Tue definition of article 3(l)(e) of the OECD MC is also relevant for the 
inter,pretation of the term "international traffic" under articl~ 15(3) of the 
OECD MC. Therefore, when an employee works aboard ships or airni:aEt 
which are operated exclusively between places_ of his own state ef resi 
dence and the latter is also the state in which the management of the enter,~ 
prise that employs him is situated, article 15(3) of the OECD MC appli'es. 
Consequently, this state has the taxation right. -· · · .. 

This assessment does not change even if the employee is not resident in 
this state but in the other contracting state. As long as the place of effec 
tive managemerit is situated in the same state in which the employer wor,ks· 
aboard a ship or aircraft operated exclusively between two places of the 
samestate, it constitutes-"international traffic". This state can then tax the 
remunerations of the employee under article 15(3) of the OECD MC and, 
depending on the method article, his state of residence must exernpt the 
income or credit the foreign tax. 

If, however, the management of the enterprise is situated in the other con 
tracting state and not in the one that the employee works aboard a ship 
or aircraft operated exclusively between two places of the same state, the 
conditions laid down in -the definition of "intemational traffic" are no lan 
ger met. As a result, the exception of the last phrase of article 3(1)(e) of 
the OECD .M~.shall apply. Consequently, it will depend on whether the 
employeeis resident in the state of effective management of the enterprise 
or in the state in the territory of which he performs the activity. Under art 
icle 15(1)_ of the OE<;:D MC, the employee's state of residence shall have 
the, taxation .right, Only when the activity is performed in the other state 
may the latter tax the employee. When the three requirements set outin 
article 15(2) of the OECD MC are met, the state of residence shall have the 
exclusive right of taxation . 

. ' • , • 1 1 j • ' 

The above-mentioned legal advice of the Federal Ministry of Finance also 
deals with.the taxation of employees of an Austrian air carrier: . . . . 
'· If a crew resident in Italy werks aboard an aircraft flying across borders (start 

.. and destination of the flight lie in different states), pursuant to Article 15 para 
. gr~p? 3 of the OECD MC their remuneration is subject to taxation in Austria; 

· this_ 18 a!so true even if the crew leaves the machine.during a stopover in an 
. Italian airport and is. replaced by an Austrian crew. 11 , 

• •: • • • • • I • ~ l t ! • : : ' . 
. . . ~ . ' ., ··• 

l 1. AT: Austnan Federal Ministry of Fi~~nee, 7.1.2003, EAS 2203 (translation by th~ author). . .. .. , . , , . . ... · : .. _ 
• .., • 1 .... " • ... 



. · lncam~ fr.om.emple,y,ment exetelsed abaarid a sttip 8r, alr.cqtft qier:ated In 
· · · · ·. li,te.matlanal trafflc 

';Fihis 0,pirni0n is correct, sinee the ea~e in~0lw.es "intematieeal tli~fiic" and 
j,.\astfldia h:as the taxatioa right accoFding to the p>li0:vJ.si@n modeMedJ@n art 
i@1e.'i115,~-3) ef the OECD MC. . . _; i ,: l 1 ··•· .\·, · ,, , 

• •• tJ 

, r • 
• : 41 

'fih:e lega:l adiViee eontiaues: .. : .-1 · : • 1 • • . , •. : , . : • 7 : . ; 

. . Only wbere thJ crew resident in ltaly is used in purely domestic fl'i:ght~ 'Mthin 
! ltaly (starr and destination of the flight Iie in Italy) will their remuneration Iiave 

. ':t0be·exemptfr.omtaxationihAustria.12· •l 1:, .·,' 'I · .. , i , ·,, [J.i J /•( 

'. • • • ' ~ • •'. 1 ... • 

• • l • • ~ • ,' 

. ,· . '' . ' ! 1 j. • • • , 
1 

:.: ,.•., 1; , I t 

'Ihis constellation triggers the exemption of the DTC provision modelled 
on article 3(l)(e) of the OECD MC. Although the state, on the territory of 
which the flights are operated, and the state of management are both con 
tsacting states; they are simply different states,' Consequently, 'no "interna 
tiona1 traffic" '.is involved. Therefore, according to the provision modelled' 
on article 15(1) ofthe OECD MC; Italy, beingthe stäte of residence·öf the 
employees, has the exclusive right of taxation for work performed in Italy.' 

1 .. • '' ' \' • ,• •• (') 

A more critical approach must be taken toward' the other explanations of 
the legal advice: 1• , ,· , : • : L 

• · . • r • -! • , , 

An obligation to exempt from taxes does notapply to theuse of theItalian crew 
, ·., on the Austrian domestic flights (Article 15 paragraph 1 DTC Italy; the exemp-' 

•'. , · \ 1 , ,t • 
tion obligätion under paragraph 2 does not apply because of employment with 
a domestic employer.) Although itis true that Austria'rnay exercise a taxation 
right in these cases, this does not result from the convention prov1sion modelled 

,. enArticle 15 paragraph 1 of the OECD MC, but from the provision c0rrespond,. 
ing to Ar.ticle 15 paragraph 3 of the OECD MC. Since the state ,of effective 
management and the state on the tertjtory of which the flig_hts ar~ operated are 
identical, this constitutes "international traffic". 1.3 . 

, < • ···•, 

Th~ .decision 13 K 2730/11 of 3 June 2014 of the Tax Court Muni~h is 
similarly inconclusi~e: 14 the court was ask~d to, decide on ~he ·case _of a 
pilot resident in Germany working fo~ an Austrian airµne that has its place 
or° effective management in Austria._The ·c~urt assumed th:ät, where.tb~ 
actiyity was perfomied on,domestic ,flights in A:u~tria, Austria may tax.the 
pilot's wages äccording to article 15(1)(2) of the DTC Austria-Germany.15 

, ' '1 

12. •· ld. (tr~slation by the author). . ... 
13. .•. Id. (translation by the _author) .. 1 • • • • . , , • 

14. See S, Schmidjell-Dommes, FG München zur B.esteuerung von sowohl.im nationalen als 
auch im iriternationalen Luftverkehr tätigen Piloten nach dem· DBA Österreich - Deutschland, 
25SWI2,97etseq.(2015~. , ,·• ,·, ,· . ,.· i ',. ., .• 

15. . . The pil9t bad also worked pn_ fligbts between.Austria and Gennany. _ _The ·C.~urt 
applied article 15(5) of the DTC Austria-Gennany on,the1pilpt's1 wages for·th~ ·QperatlQn. 
~f these flights. However, the taxpayer appealed, clai_ming that the wage~ attnbutable (o 

221. 



Chapter ~.2 • lhe Definition of lnter.~ational Tr~ffic under Artlcle 3(1 )(e) or th& 
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Since however, these are domestic flights operated in_ the state of eff ecti . 
' · · "' · 1 t ffi " d ve management, the requirements for mt~rnationa ra . c un er the defini- 

tion of article 3( 1 )(g) of the DTC Austna-Gennany are met. Consequent] 
Austriahas the taxation right not according to article 15(1), but accordi~ 
to article 15(5) of the DTC (equivalent to article 1?(3) of the OECD MC) 
instead. This makes a difference for füe taxpayer m so far as the exemp 
tion method applies to income under article 15(1), but the credit method is 
foreseen for income under article 15(5). Contrary to the opinion of the Tax 
Court Munich, Gennany also has the taxation right for the income attribut 
able to the Austrian domestic flights and would have to credit an Austrian 
tax." 

. . 

Yet the provision of article 15(3) of the OECD MC occasionally gives rise 
to conflicts even if applied correctly. Especially in triangular situations, 
it does not always lead to satisfactory results. This can be shown on the 
basis of the following case, where it is assumed that DTCs modelled on the 
OECD MC are in place between the three states. A pilot, resident in state 
A, is an ernployee of a carrier that has its place of eff ective management in 
state B and carries out her activities exclusively on domestic flights in state 
C. The DTCs concluded by state A with states B and C are applicable to 
her because she is resident in state A.· Pursuant to the convention provision 
of the DTC.A-B modelled on article 3(1)(e) of the OECD MC, the case . . . 
involves "international traffic". According to this definition, the fact that the 
flights take place in a third country does not constitute grounds for exclu 
sion. Consequently, state B has the taxation right and state A - depending 
on the method applied in this DTC' for the avoidance of double taxation - 
must either exempt the income from tax or credit the tax levied in state B. 
Pursuant to the DTC State A-State C, article 15(3) of the OECD MC is not 
applicable simply because neither of the two states is the state of effective 
management. If the pilot carries out her activity in state C for more than 
183 'days within a period of 12 months, state C has the taxation right for 
her remunerations pursuant to article 15(1) of the DTC State A-State C. 
Whether the income should be exempt in state A or a tax levied in state 
C should be credited will depend on the method article of the DTC State 

, 1 i 

the part of the activity perfonned over Austrian territory should still be taxed according 
to article 15(1) of the DTC Austria-Germany. Tue case was brought before the Gennan 
Pederal Tax Court (1 R 4 7 /14 of 20 May 2015). The Federal Tax Court did not share tbe 
taxpayer's opinion but agreed with the Tax Court Munich 's decision. Interestingly, the 
~ederal Tax Court did not challenge the Tax Court's assessment according to w~ic? lhe 
mcome derived from operating domestic flights in Austria does not constitute "intematto.nal 
tt:a~c" either, Its decision only concems the part ot the salary eamed from tbe oper~non 
0f flights .~tween A:astria and Gennan.y. • · · · . • · 
1°. Critical comments also by Schmidjell-Dommes·, supra n. 14, at 99 et seq. 
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: _- Assessment 

A-State C. If only one of the two applicable DTCs psovides for the exemp 
tion method, double taxation shall remain in state B and state c .. But even 
waen. both conventions provide foF the applicaaon of tlle credit method, 
there is only enough credit substrate in state A for the crediting of the taxes_ 
levied in the other two states _if the tax in state A is accordingly high. As. a 
rule, double taxation also remains in this case. , 1 , , . • • • • • • _ ! . . 

.' .. 1 1·: 

12.4. Assessment 

The definition of international traffic in article 3(1)(e) of the OECD MC 
may seem confusing at first, since it also treats Situations as "intemational" 
that absolutely lack any cross-border elements and would not necessarily be 
regarded as international in common usage. ~~ authors _of the O~CJ? MC 
and convention negotiators, however, are not bound to common language . . ' , . . 
usage. lt is at the discretion of legislators to work with fictions. Just as legis- 
lators may declare a cat to be a dog for the purposes of the dog tax, national 
air traffic may also be treated as international traffic for the, purposes of 
DTCs. The considerations presented here have definitely shown that, despite 
the unusual law-making methodology, as a rule, the application of articJe 8 
of the OECD MC leads to meaningful results. . . , 

,, 
One may rightly ask oneself, however, whether a special provision for the 
operation of ships and aircraft in international traffic is justified from _a legal 
policy point of view. 17 The reason for the exception from the PE principle 
of article 7 of the OECD MC prescribed under article 8 of the OECD MC 
can be found in the particular difficulties encountered in attributing the in 
come of these enterprises to different states. Were one to redraft the OECD 
MC today and take into account situations in which the application of the 
PE principle proves especially difficult, one would certainly not first and 
foremost think of the operation of ships and aircraft in international traffic, 
but would instead consider issues which emerge, for instance, as a result 
of e-~ommerce. 18 , , . • ._._ , , 1 • , 1 i · • 

• 1 \ 1 ••• \ • 

The special provision of article 15(3)_ of the OECD MC deserves an even 
more critical approach.'? The present chapter has already pointed out the 
practical difficulties. The provision also privileges maritime shipping and 

17. See M. Lang, Möglichkeiten zur Vereinfachung der Doppelbesteuerungsabkommen, in 
Steuerwissenschaften und betriebliches Rechnungswesen, FS Kofterp'. 132 etseq. (S.,Urnik 
et al. eds., Linde 2009). · ·· · - · · 
18. Id., at 133. 
19. Id., at 134 et seq. 
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aviation enterprises that have their plac~ of management !n s~ates With ä. 
<!lense network of DTCs and only have a Iow level of taxation - especiaUy, 
für inceme from employment. The crews of these ent~rprises are then sub 
ject to taxaticn in these states with _ Iow rates of ~axat10n _a?d subsequentiy 
these benefits remain _ except for the progressron provrsion - where the 
scope of the exemption method applies,: without any additional tax burden 
in the state of residence. 
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