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9.1. Extraordinary times require extraordinary measures?

Guglielmo Maisto is not only one of the leading practitioners in the �eld of international tax law
worldwide, but has also made a great contribution to the world of academia. Students from the LLM
programme in International Tax Law at the Vienna University of Economics and Business are among
those bene�ting from his lectures. He has authored publications of the highest level, always dealing with
extremely important issues in international tax law. In addition, he regularly launches numerous
academic activities, such as initiating conferences and developing concepts for them. Guglielmo Maisto
and the author are bound by a decade-long intensive friendly collaboration, and the author hopes that the
highly esteemed jubilarian will be pleased with this chapter.

This chapter deliberately addresses issues of tax treaty law that emerged as a result of the COVID-19
pandemic. On the one hand, this is a highly topical and important subject.  On the other hand, several
months ago, Guglielmo Maisto and the author exchanged views on the increasingly frequent consultation
agreements necessitated by the COVID-19 situation that sometimes override existing double tax treaty
rules. They both agreed that this topic required more intensive discussion. Therefore, the author would
like to use this chapter as an impetus for more in-depth debate on these issues.

The OECD has already repeatedly dealt with the impact of the COVID-19 pandemic on double tax treaties.
 It has addressed issues of tax treaty interpretation in connection with the following topics:

The goal of this chapter is to focus on these aspects and, thus, examine how the situations brought
about by the COVID-19 pandemic are impacting the distribution of taxing rights for employment income
under double tax treaties.

The OECD suggests that it sees ample room for manoeuvre for the competent authorities of the
contracting states of double tax treaties:
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the creation of permanent establishments (PEs) (e.g. a home o�ce as a dependent agent PE) and
the interruption of construction sites;

–
[4]

changes in residence for entities  and individuals  and the application of tie-breaker rules to
dual residents; and

– [5] [6]

income from employment, e.g. payments under stimulus packages, stranded workers, cross-
border (frontier) workers and teleworking from abroad.

–
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Exceptional circumstances call for an exceptional level of coordination between
jurisdictions to mitigate the compliance and administrative costs for employees and
employers associated with an involuntary and temporary change of the place where
employment is performed. Where relevant, MAP should be applied e�ciently and
pragmatically to help resolve issues arising out of the COVID-19 pandemic. Jurisdictions
have issued useful guidance and administrative relief to mitigate the unplanned tax
implications and potential new burdens arising due to effects of the COVID-19 pandemic.

The author takes a different position in this regard: the existing legal system must prove itself, especially
in di�cult times and times of crisis. Therefore, during a pandemic, mutual agreement procedures must
be applied as “e�ciently and pragmatically” as is required outside of such di�cult times. There is no
justi�cation for applying different standards or even putting aside applicable law and replacing it with
agreements adopted on a mere administrative level.

This, however, does not rule out that the necessity of subsuming new problems under the existing rules
can open new perspectives and lead to the realization that the current rules have, so far, been understood
too narrowly or too broadly. Such a new understanding of existing rules, however, cannot be limited to the
time of the pandemic, but must also set the tone for the interpretation of these rules in the future. It must
be clear that the content of unchanged rules does not change as a result of newly emerging
circumstances.  Against the backdrop of these considerations, the author would like to turn his
attention to the issues addressed by the OECD.

9.2. Income of cross-border workers that cannot perform their
work due to COVID-19 restrictions (e.g. wage subsidies for
employers)

Firstly, the OECD addresses the situation in which an employee is prevented from exercising their
employment in the other contracting state but continues to receive remuneration, and it takes the
following position:

In conclusion, where an employee resident in one jurisdiction and who formerly exercised
an employment in another jurisdiction receives a COVID-19 related government subsidy
from the work jurisdiction to maintain the relationship with the employer, the payment
would be attributable to the work jurisdiction under Article 15 of the OECD Model.

In a more detailed explanation, it argues:
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Some stimulus packages adopted or proposed by governments (e.g. wage subsidies to
employers) are designed to keep workers on the payroll during the COVID-19 pandemic
despite restrictions to the exercise of their employment. To the extent these may be the
last payments received in respect of the employment, the payments resemble
termination payments. These are discussed in paragraph 2.6 of the Commentary on
Article 15 of the OECD Model, which explains that they should be attributable to the place
where the employee would otherwise have worked. In most circumstances, this will be
the place the person used to work before the COVID-19 pandemic.

A closer look at a quoted passage from the OECD Commentary, however, reveals a more differentiated
argument:

In some cases, the employer is required (by law or by contract) to provide an employee
with a period of notice before terminating employment. If the employee is told not to
work during the notice period and is simply paid the remuneration for that period, such
remuneration is clearly received by virtue of the employment and therefore constitutes
remuneration “derived therefrom” for the purposes of paragraph 1. The remuneration
received in such a case should be considered to be derived from the State where it is
reasonable to assume that the employee would have worked during the period of notice.
The determination of where it is reasonable to assume that the employee would have
worked during the period of notice should be based on all facts and circumstances. In
most cases it will be the last location where the employee worked for a substantial
period of time before the employment was terminated; also, it would clearly be
inappropriate to take account of a prospective employment period in a State where the
employee might have been expected to work but did not, in fact, perform his employment
for a substantial period of time.

If one were to subscribe to the point of view that the state in which the employment would probably have
been performed should be the one to tax, the above is not very helpful. This is because, in many cases, it
cannot be assumed with certainty that the employee would continue to be employed at all if it were not
for the government subsidies. If one assumes, however, that the employment would have continued, the
respective work – depending on the type of work and the technical equipment in the employee’s home –
would probably have been performed remotely from the home o�ce. However, had the COVID-19
pandemic not happened, the employment would have been performed at the workplace in the company.
Therefore, one can reach completely different conclusions depending on how one interprets the �ction.

The wording of the tax treaties modelled after article 15(1) of the OCED Model Tax Convention (OECD
Model)  suggests that the exclusive right of taxation remains with the state of residence, since, in the
event of inactivity, the work is not performed in the other contracting state.  Even if such inactivity is
considered a stand-by and is classi�ed as an exercise of the employment,  this will result in the
exclusive right of taxation of the state of residence in the case that the employee is staying at their place
of residence in their state of residence.  This is because the employment is performed where the
employed person is on stand-by (thus, where they reside). This situation is, in any event, different from
that of severance payments or continued payments of salaries after a notice of termination has been

[12]

[13]

[14]

[15]

[16]

[17]



given. According to the opinion of the courts of some states, such payments are based on the
employment previously performed in the state of activity.  Therefore, they constitute remuneration for
the work previously performed. Only this can justify taxation in the previous state of activity (which
Germany’s Federal Fiscal Court rejects, even in these cases).  On the other hand, salary payments
during the COVID-19 pandemic for times of inactivity constitute remuneration for the unused stand-by
time at the place of residence in the state of residence. Therefore, a lot suggests that the wages
attributable to the times of inactivity can only be subject to taxation in the state of residence.

For the reasons described above, another line of argument offered by the OECD also fails to convince:

Alternatively the payments may resemble those which are routinely received during paid
periods of absence the entitlement to which arises in connection with where the work
was performed. Examples of such other routine payments include vacation pay, paid sick
leave, or paid furlough, none of which have been known to cause di�culties in
international taxation.

Vacation pay or paid sick leave form part of the remuneration paid for the work performed. Using the
example of vacation pay, the salary continues to be paid during these days or weeks because of the work
previously performed. The employer does not pay so that the employee can go on vacation. This is
similar in the case of sickness. In the case of the continued payment of salaries due to the COVID-19
pandemic, the payment is made so that the employee remains on stand-by and does not terminate the
employment relationship or begin employment with a different employer. The case of “paid furlough”,
however, seems comparable to the continued payment of salaries due to the COVID-19 pandemic. In this
situation, just as with the continued salary payments due to the COVID-19 pandemic, it is highly
questionable as to why the state of the previous employment should have the right of taxation.

9.3. Stranded worker: Exceeding days-of-presence threshold due
to travel restrictions

In its guidance, the OECD also addresses the following situation:  the COVID-19 pandemic has caused
individuals who are resident in one jurisdiction and exercised employment in another jurisdiction to
become stranded in that other jurisdiction. The OECD’s updated guidance on tax treaties comes to the
following conclusion, although it also mentions that the authorities in some states may reach other
conclusions or may have issued speci�c guidelines:

In conclusion where an employee is prevented from travelling because of COVID-19
public health measures of one of the governments involved and remains in a jurisdiction,
it would be reasonable for a jurisdiction to disregard the additional days spent in that
jurisdiction under such circumstances for the purposes of the 183 day test in Article
15(2)(a) of the OECD Model.

In doing so, the OECD refers to the Commentary on Article 15 of the OECD Model:
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Paragraph 5 of the Commentary on Article 15 explains that all days of presence count
(working days or not) – and provides several examples, one of which is ‘days of
sickness’. But it contains an exception: if those days of sickness ‘prevent the individual
from leaving and he would have otherwise quali�ed for the exemption’, they do not count
towards the days of presence test in Article 15(2)(a).

The OECD attempts to considerably extend this exception, although it also points out the remaining
limits:

This may cover situations where an employee is prevented from travelling because they
are in quarantine due to exposure to the COVID-19 virus. In addition, it may cover
situations where either government has banned travelling and cases where it is, in
practice, impossible to travel due, for example, to cancellation of �ights. This may not
cover the situation where an individual does not travel based on a mere recommendation
by the governments involved to avoid unnecessary travel.

A closer look at paragraph 5 of the OECD Commentary on Article 15 seems worthwhile:

Although various formulas have been used by member countries to calculate the 183-day
period, there is only one way which is consistent with the wording of this paragraph: the
“days of physical presence” method. The application of this method is straightforward as
the individual is either present in a country or he is not. The presence could also relatively
easily be documented by the taxpayer when evidence is required by the tax authorities.
Under this method the following days are included in the calculation: part of a day, day of
arrival, day of departure and all other days spent inside the State of activity such as
Saturdays and Sundays, national holidays, holidays before, during and after the activity,
short breaks (training, strikes, lock-out, delays in supplies), days of sickness (unless they
prevent the individual from leaving and he would have otherwise quali�ed for the
exemption) and death or sickness in the family. However, days spent in the State of
activity in transit in the course of a trip between two points outside the State of activity
should be excluded from the computation. It follows from these principles that any entire
day spent outside the State of activity, whether for holidays, business trips, or any other
reason, should not be taken into account. A day during any part of which, however brief,
the taxpayer is present in a State counts as a day of presence in that State for purposes
of computing the 183 day period.

The quoted passage from the OECD Commentary is contradictory in itself: the OECD – rightly so – points
out that only one method for the calculation of the 183 days is consistent with the wording of article
15(2) of the OECD Model, which is based solely on the days of physical presence in the state of activity,
and also stresses that  “[t]he application of this method is straightforward as the individual is either
present in the country or he is not”. If an exception is subsequently made for certain “days of sickness”,
this is diametrically opposed to the previous statements.
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The OECD report titled “The 183 Day Rule: Some Problems of Application and Interpretation”, to which
these formulations in the OECD Commentary can be ultimately traced back to, reveals the reasons
behind this exception.  The report describes how the administrations of the OECD member countries
had calculated the 183 days up until that point, and it refers to some particularities in which days spent
by the employee outside the state of activity were, nonetheless, included in the calculation of the 183
days, while other days were not included despite the employee’s presence in the state of activity.  The
OECD was obviously interested in reducing these particularities, and the formulation of paragraph 5
already proposed in the report and subsequently accepted in the Commentary no longer took these
particularities into account, but rather emphasized the importance of the physical presence, regardless
of the motives for such a presence. The report reads:

It is admitted that exception could be made in special circumstances (e.g. people in
transit or people prevented from leaving because of illness as is practice in the United
States).

The following explanation can also be found:

The adoption of this method to calculate the 183 day period requires that a number of
member countries change their practice, but these countries have all indicated a
willingness to do so.

Overall, this suggests that the OECD only waived the physical presence rule in cases in which a member
country was not willing to change its previous practice. In the case that an employee is prevented from
leaving because of illness, the United States, as a powerful member country, gained the upper hand and
made sure that the case would �nd mention in the OECD Commentary.

In essence, however, the phrases used in paragraph 5 are not a suitable reason for not including
additional days of presence in the state of activity due to the COVID-19 pandemic in the calculation of the
183 days. On the one hand, paragraph 5 of the OECD Commentary on Article 15 of the OECD Model, like
any other statement made in the OECD Commentary, can only be taken into consideration for the
interpretation of those tax treaties that were concluded after the inclusion of these explanations in the
OECD Commentary.  Even then, however, the exception addressed in paragraph 5 has no relevance. As
shown above, the formulations in paragraph 5 are contradictory and, thus, of limited value. Insofar as
they postulate an exception to the principle of physical presence, they are diametrically opposed to the
clear wording of article 15(2) of the OECD Model and must, therefore, be ignored. Even if one were to
consider the formulation according to which those days in which the employee is prevented from leaving
the state of activity due to sickness should not be included in the calculation, the considerations
presented here have shown that this exception is by no means open to an extended interpretation. The
declared objective of the authors of this passage from the OECD Commentary and of the underlying
OECD report was to take utmost account of the physical presence in the calculation and to reduce
exceptions to a minimum. Therefore, there is nothing to suggest an extension of these exceptions on the
basis of this particular passage from the OECD Commentary.
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9.4. Special provisions in some bilateral treaties that deal with the
situation of cross-border workers

The OECD also addresses rules for employment that are not contained in the OECD Model but can,
nevertheless, be found in numerous tax treaties of neighbouring states:

Some jurisdictions have agreed special treaty provisions with neighbouring jurisdictions
to which employees frequently commute for work. These provisions allocate the taxing
rights in a different way to Article 15 of the Model Convention. For example, under some
of those provisions employees commuting to a neighbouring jurisdiction are taxable on
their employment income only in the home jurisdiction provided any employment activity
carried on elsewhere is limited to a maximum stated period (typically ranging from 4 to 6
working weeks). Some of those treaties include provisions according to which
teleworking days are considered working days within the work jurisdiction. Some
jurisdictions have agreed to treat the COVID-19 pandemic as force majeure or an
exceptional circumstance and, accordingly, the time spent by the employee teleworking
in their home jurisdiction will not be included in the calculation of the maximum work
days outside the work jurisdiction limitation for the purposes of the treaty.

Where the formulation “some jurisdictions have agreed” is used here, one should distinguish more
speci�cally which agreements are implied. If some states use the COVID-19 pandemic as an opportunity
to change their tax treaty rules for a certain period or permanently and do so in compliance with the
procedure provided in their states for this purpose (as a rule, through approval by the legislative bodies),
there are no objections to that.  It becomes problematic, however, when the governments or �nance
ministers alone agree to understand a certain tax treaty rule in a different manner or to refrain from
applying it.  Some of the agreements cited as examples by the OECD were actually concluded only at
the level of the administrations.

The agreements used as examples in the OECD paper include one concluded in connection with the
Austria-Italy Income and Capital Tax Treaty (1981):

A competent authority agreement concerning the COVID-19 pandemic was concluded
between Austria and Italy with regard to the application of Art 15(4) of the respective
double tax treaty (special provision on cross-border workers). Accordingly, ‘taxpayers
who usually commute to their place of work but work from home to curb the spread of
COVID-19 continue to work as cross-border commuters within the meaning of Art 15(4)’.

The wording of article 15(4) of the Austria-Italy Income and Capital Tax Treaty (1981) actually seems to
allow the assumption that, despite intermittent phases of home o�ce work in the state of residence, a
person usually travels to their workplace for work. Such a broad interpretation of the wording, however,
must consequently apply to other future cases as well. If, in the future – that is, after the pandemic has
been overcome – an individual permanently spends 1 or 2 days per week in the home o�ce and travels
to their workplace 3 or 4 days per week, one should be able to assume that they usually travel to their
workplace for work. However, in cases in which an employee does not commute to their workplace for
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several months, due to a pandemic or for other reasons, but works exclusively from the home o�ce
during this time, this individual no longer usually commutes to their workplace in the state of activity.
Moreover, an individual who will have their workplace in another state in the future but spends the �rst
months of employment in the home o�ce, again due to a pandemic or for other reasons, will also fail to
meet the application requirements of article 15(4) of the tax treaty, as this individual still does not usually
commute to their workplace across the border.

Another example cited by the OECD is the frontier worker regulation in the Austria-Germany Income and
Capital Tax Treaty (2000):

A competent authority agreement concerning COVID-19 was concluded between Austria
and Germany with regard to the application of Art 15(6) of the respective double tax
treaty (special provision on cross-border workers). Accordingly, working days for which
wages are paid and on which cross-border commuters only exercise work in the home
o�ce due to the measures to combat the COVID-19 pandemic will not be included in the
calculation of the 45-day limitation.

The 45-day limitation mentioned above is not included in the tax treaty itself. By using this tolerance limit,
the authorities of the two states attempt to give meaning to the provision of article 15(6) of the tax treaty,
despite the unfortunate formulations contained therein: the wording of the provision actually requires
that the individual “returns daily from the place of employment to the place of residence”. If understood
literally, the employee would have to commute on all 365 days.  However, even if one were to apply the
term “daily” only to working days, the provision would be left almost without any meaning, since an
activity carried out elsewhere on one day would already render the provision inapplicable for the entire
assessment period.  Therefore, administrations overcome this di�culty with a tolerance limit of 45
days, during which the non-return to the place of residence is considered irrelevant, and the frontier
worker regulation can still be applied.

In this speci�c case, however, the application of the (anything but stable)  45-day limit is not required
at all.  The provision of article 15(6) of the tax treaty can also be understood as meaning that “daily”
refers to the days on which the employee commutes to their place of employment located in the other
state.  After all, one can only expect them to return from “the place of employment to the place of
residence” on these days.  Days on which the employee performs their work from the home o�ce in
the state of residence are, therefore, irrelevant.  The application of article 15(6) of the tax treaty is only
at risk if the employee does not return from the place of employment in the other state on the days on
which they travel there because, e.g. they spend the night in the other state.  Essentially, one must
agree with the opinion expressed in the consultation agreement on article 15(6) of the tax treaty from the
year 2020, but for a different reason.

9.5. Teleworking from abroad, i.e. working remotely from one
jurisdiction for an employer in another jurisdiction

Last but not least, the OECD paper also deals with the consequences resulting from the general rules of
article 15 of the OECD Model for when an individual no longer exercises their employment at the location
of the enterprise, but in a different state. In this respect, the OECD paper reads:
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In conclusion, changes in the jurisdiction where an employee exercises their employment
can impact where their employment income is taxed: new taxing rights over the
employee’s income may arise in other jurisdictions and those new taxing rights may
displace existing taxing rights. As payroll taxes are often withheld at source, addressing
the change will result in compliance and administrative costs for the employer and
employee. Some jurisdictions have issued guidance and administrative relief to mitigate
the additional burden.

The OECD thus ostensibly creates the impression that it accepts the fact that the exercise of
employment in a different state also causes the taxation rights of the states to change. The phrase
quoted at the end of the paragraph, however, should be seen in a more critical light. Here, the OECD
points out measures taken by the states “to mitigate the additional burden”. The examples then cited by
the OECD, however, make it clear that they again involve mutual agreements entered into at a mere
administrative level, which override the content of the treaty provisions. The OECD refers to these
measures in a favourable tone, without pointing out or even criticizing the fact that these rules are in
contradiction with the tax treaties.

The OECD cites the German practice as an example:

Germany’s Federal Ministry of Finance has concluded consultation agreements with the
competent authorities of Austria, Belgium, France, Luxembourg, the Netherlands, Poland
and Switzerland that contain a mutual agreement on a temporary and factual �ction. For
the period of time during which the health authorities continue to advise to work from
home due to a high risk of infection, days on which cross-border workers work remotely
can be considered as being spent in the state where the work would have been carried
out without the COVID-19 related measures. However, this �ction does not apply to
working days that would have been spent at home or in a third State independently from
these measures. The �ction is optional, i.e. a cross-border worker for whom the �ction
would be disadvantageous has the right to apply the rules of the tax treaty as they stand.

This is an admission that the taxation is not based on the actual circumstances, but on �ctitious
circumstances. As a result, it essentially ignores the treaty.  The fact that the taxpayers are not forced
to submit to this �ction but can opt for it instead does not make things easier. Tax law is binding law, and
double tax treaties determine the distribution of taxation rights. When tax treaty provisions deprive a
state of its taxation right, this must be accepted. The possibility to voluntarily pay taxes so as to relieve
oneself from the obligation to pay taxes in the other state is not one that can be created by an
administration. This would require an amendment of the tax treaties by way of rati�cation procedures
foreseen for this purpose.

9.6. Concluding summary

For the most part, the special rules described by the OECD on the application of treaty provisions
modelled after article 15 of the OECD Model, as well as the special provisions for frontier workers often
included in these rules, must be seen in a critical light. In times of crisis, the existing legal system must
not be pushed aside, but it must prove itself instead. In many states of which the �nance ministers were
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