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THE TRIUMPH OF GAARS

eneral Anti-Avoidance Rules (GAARS’) are on an unprecedented rise in international
% Jaw. In recent years, many countries have introduced GAARs or at least have seri- .
! usly considered their creation. Also, the Indian legislators could not resist introducing
fﬂ anti-abuse rule of a general nature. According to the Indian provision (that came
;ﬂto effect in April 2017), any arrangement could be declared an impermissible avoid-
nce arrangement if its main purpose was to obtain a tax benefit and either is not in
in€ with the arm’s length principle, results in the misuse or abuse of provisions of the
pdian Tax Act, lacks commercial substance or has no bonafide purposes. When the
indian GAAR is applied, the consequences of the arrangement shall be determined in
such manner as is deemed appropriate in the circumstances of the case.!

This trend towards GAARs has been visible at the international level for some
(jme now. After the EU Commission recommended the introduction of GAARs
to its Member States,” and proposed such clauses for draft directives' or amended

+«  Prof. Dr. DDr h. c. Michael Lang is Head of the Institute for Austrian and International Tax Law at WU (Vienna
University of Economics and Business) and Academic Director of both the LLM Program in lnternational
Tax Law and the Doctoral Program in International Rusiness Taxation (DIBT) of that university. - The anthor
would like to thank Christian Knotzer for providing his input and giving his support in the literature research,

1. The Indian GAAR is stipulated in Chapter X-A (sec. 95 - 102) of the Indian Income-tax Act 1961.

2. ommission Recommendation of 6.12.2012 on aggressive tax planning, C2012) 8806 final, pg ki See Michae!
Lang, Direkte Steuern und EU-Steuerpolitik - Wo bleiben die Visionen?, 22 18(R 365, 367 et seq (2013) for &
critical appraisal.

3. See for example Proposal for a Council Directive on a Common Consolidated Corporate Tax Base (CCUTR)
COM2011) 121/4, 46, Proposal for a Council Directive on a Conon Corporate Tax Base COM(2010)
685 final, 18 or Proposal for a Council Directive implenienting eshanced cooperation i the area of finanial
transaction tax COM2013) 71, 28 ¢t seq.
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irective
. . R idance Dire
existing directives," the EU inserted a GAAR in its Anti- l"aA\—Avold1 libe ignorcd
(ATAD’).” According to Article 6(1) of the ATAD, an arrangement s hqin purposes
. S ma
when it has “been put into place for the main purpose or one of the

: licable
: . se of the app
of obtaining a tax advantage that defeats the object or purpose of

tax law ...,

2 GAAR

Furthermore, the OECD has (as a result of its BEPS initiative) ierdUCfetdhz gECD

to operate at a tax-treaty level. According to the provision of Article 29(9) Olude .. that

MC 2017, a treaty benefit shall not be granted “if it is reasonable to CO{]?H ement OF
obtaining that benefit was one of the principle purposes ... of the arrang

it is
- oly when
transaction. However, this Principle-Purpose-Test (PPT) shall nOtip}th); object an
established that “granting that benefit ... would be in accordance with
purpose of the relevant provisions..” of the treaty.
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r()Uld no

Iam not going to deal with these specific GAARs, and of course, 11“ I at the g8
. . 00K ¢ ,

to deal with the details of the abovementioned Indian GAAR. I want to tion discussee
. - . : S

eral features of GAARs instead. Since the issue of GAARs is a topical que

r
- rorest {0
. . ic of inté

both on an international level and in India, T hope to have found a top

this book.

2. THE STRUCTURE OF GAARS

.me/s
Somet™™
. N SO. s
GAARSs can be drafted in different ways. They may be quite gener §J49f.1?§§£;ilb‘ﬁa ly, thel”
they may cover all kinds of taxes, sometimes ony specific ones. OCC
application is linked with the com

rovd

petence of a certain authority that has tf) ‘ﬁt be covere

before a GAAR is applied in a specific case. Sometimes taxpayers who mig compe”
under a GAAR have access to a specific

0
. 3 rdel' t
advance ruling procedure, in 0

sate for uncertainties of the scope of a

GAAR.
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. are ap IS
Most GAARS consist of subjective and objective requirements. They ar¢ frait

its @
s . . . nge

if the taxpayer had the Intention to minimize its tax burden when it arrangec
In addition, the advantage gained

an
object
by the taxpayer has to be contrary t0 the had
purpose of the law. Where these

hat

o ation
tuatio to
requirements are met, the factual S; are apP”’
. es
been arranged by the taxpayer is usually ignored. Instead, the tax ru
the situation, which would have been appropriate.
6/EU
11/9 gt
I ootive 2000 e
. ine Directt! diff
4. See Article 1 of the Council Directive (EU) 2015/121 of 27 January 2015 almend”;%“ sidiaries of ,
on the common system of taxation applicable in the cqse of parent companies and 2 tdirgct}
Member States, ha
5. Council Directive (EU) 2016/116

ost
ctices

) ) oidance pré

dof 12 July 2016 laying down rules against tax avoid

affect the functioning of the internal market.
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3.
THE SUBJECTIVE REQUIREMENT

Th —
th:gsi?);cczzccc:tcriafcan l.()ok‘ Ycr)’/ different. Not (.)nl).f GA/.\RS. but also the case-law of
its judgment in t}:‘\rtl;) .IllStICC (‘ECJ )1r?fers t(). a subjective crlterlc.)n in cases of abuse.® In
10 exist the (esgcntc' 1 fl{lfa,x case, the ECJ fcqmres that for an abusive pract‘ice to be found
tage.” "This (1cf‘;nit~m aim of.the transactions concerned must b.e t.o obtain a' tax advan-
the introduction l(fm was seized .upon by the. Etllropean Commls.smn when it propo.sed
aggressive tax 1::1 "t gc?eral antx-abusc.a rule in its recommer'](.latu?n .on the fight against
adoption of 4 3 itre Iltl.ng. Subscquentl)./, it used th? same definition in its proposals for the
Parent-Subsidhr C fvc ().n t‘he financial transactl.on tax, and for the amendment to the
ary Directive.? The ECJ, however, did not remain consistent in its terminol-

Ogyan
d spo i - s . .
poke, for instance, of a ‘principal ain? in its judgment in the Part Services case.'
Even the &
[ ~ . . . . . .
European Commission has changed its terminology from time to time. In

Artic]
e 80 of . . . . .
of it proposal for a directive on CCCTB, the Commission stated that transactions

mugt b «
>t De carri : -1 . »il - . .
ied out for the sole purpose of avoiding taxation... ' The European Parliament

s and replacing the phrase ‘sole purpose’
blished in 2016, Article 58 refers
ad already referred

Voted in
With ' -favom of withdrawing these requirement
ai " .
N purpose’'? In the proposed directive ofa CCTB pu

to the
essenti; , e
sential purpose’!? However, the Interest and Royalties Directive h

t0 the “ypir .
principal motive or one of its principal motives” in Article 5.1* Similarly, Article 15
1 objectives™'®

of the M .
en erger Directive refers to the “principal objective or one of its principa
Pose ended Parent—Subsidiary Directive adopted in 2015 uses the wording the main pur-
0 ) .
r one of the main purposes™ and Article 6 ATAD has taken up this terminology."’

Obvj
Viously, thi . .
Y, this wording makes it easy for tax administrations to assume an abuse. ~. T ,
I RE
[ § - —

_—

in: Luc Hinnekens & Philippe

6.8
¢¢ Michae N -
Hilmcll:)hdld Lang & Sabine Heidenbauer, Wholly Artificial Arrangements, ket A
Europe ens (eds.), Liber amicorum in Honor of Frans Vanistendael, A Vision of Taxcs within and outside
7. EC) 21”;’ Borders, 597, 597 et seq (Kluwer Law International, 2008) —
. gop o TED- 2006, (C-255/0). Halfx, 1-1609, para. 75 (2006). 7
Euro :mc\l comments on this by Michacl Lang, Aggressive Stenerplanung - eine Analyse der Empfehlung der
9. Se ([Z'“I’UH Komunission, 23 SWI162, 62 et seq. (2013).
1o Iv(?]supm notes 3 and 4
v U] 21 pe o 3 )
L See 1 Teb. 2008, (C-425/06), Part Service, 1-897, para. 43 (2008).
12, g, Pranotes.
) ! { r » . .
‘(;:;pm” Parliament legislative resolution of Apr. 19, 2012, on the proposal for a Council directive on a
/\me:?;” Consolidated Corporate Tax Base (CCTB) COM(2011) 0121, C7-0092/2011, 2011/0058(CNS),
13, . ment 28,
14 ?fc supra note 3,
. e e i { - . . .
p”}/";icezl Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and royalty
15, Coun ,-’lm ""“‘l" between associated companics of different Member States.
‘iil‘isiz)i,sl)“w{,iw 2009/133/EC of 19 October 2009 on the counon systenn nf taxation .applimv]lz‘[u to mergers,
States or, partial divisions, trausfers of assets und exchaiges of shares concerning CoMpies of different Member
16, G . and to the transfer of the rcqz’,\’[;’ml office of an SE or SCI between Member Stales.
. “Csupra note 4, o b ’ ’

See g
CSuprg nofe s,
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otch. It is by no means required

its a similar 0 .
The PPT in the OECD MC 2017 };t must consist in obtaining a tax benefit. Tt does
| e

that the ‘sole purpose’ of the arrangemer a0, or even ‘main purpose’. Instead, it suffices
e il ¢ il’lClp » -
o be an essential, PF o ai fit.'* Therefore, th
o everfl };ave t' ipal purposes of a transaction is to obtain a bene e
. if one of the principa ; .
: urpos
rule assumes that not merely one prmc1pal purp

cc

; . if the taxpayer st h
can exist. So even i ted by reasons other than tax ones, the authorities
ate

le to apply: it suffices that the taxpayer also aimed
essfully present his non-tax motives as

e but two or even several princi-

ceds in providing proof that the
pal purposes

arrangement it chose is also motiv

can respond that, for the anti-abuse ru ’
i c

at the tax benefit. Even if the taxpayer can st

i h.
inci -« may still not be enous .
el purponcs ot yr an arrangement, the accusation of abuse applies even

Since, according to the rule, several

inci s can exist fo o o
principl PUTPOS or even several non-tax principal purposes, also aimed

if the taxpayer, apart from one A ) e
at the priic}ilpal purpose of obtaining a treaty benefit. It remains unclear which criteria

must apply in distinguish'mg between priﬂCIPﬂl pur - other”
the one hand, and between different principal purposes on the other.

poses and secondary purposcs on

Although distinguishing between different principal Purp(l)ses :in(?dprin;iy}.ml z.md
secondary purposes makes the application of such r'ules .dlfﬁ‘CU t, cvcn i 'Clltl. ?1llg'}ust
one purpose is pot an €asy task at all. The difﬁcu}tyr‘m us.mg such 1 (,IllCl’l‘()Il is ‘obvmus
—itis impossible to prove a subjectivc intcnti(m.““ Even ifa ru?c stlpulatcs that ully x“elc_
vant facts and circumstances’ have to be taken into account, as 1s the case of the PP, the
explicit objective is to draw conclusions as to the subjccti've intention of the taxpayers
on the basis of such an objective analysis. Subjective criteria can be deduced only on the
basis of external facts, yet the truth remains that such motives are impossible to prove.

In such cases, the rules on the burden of proof usually determine the result. If, as
part of its official duty of investigation, the authority must furnish proof that one of the
main objectives of the taxpayer was to obtain the benefit, it is already fighting a losing

| battle. Vice versa, the faxpayer has no chance of fending off the accusation of abuse if it
[is up to it to furnish evidence that benefiting from one or several treaty provisions was

i
1 : ; : . fuee 2
‘: ot 1ts motive or on¢ of its primary motives.?!

4, THE OBJECTIVE REQUIREMENT

Most GAARs add a second type of requircment. The GAAR becomes applicable it
granting the tax benefit the taxpayer intends to achieve would not be in accordance

18.  See Michael Lang, BEPS Action 6: Introducing an Antiabuse Rude in ‘Tax Treaties, 74 TN 655, 659 (2014)
19, Ihid., 659.

20 Ibid.. 658.
21, Ihid., 658.
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with the object ang ‘
U PUIPOSE of the proviei . e
tax authoritics woul | Provisions of the t

00k beyond t!
from the f )

ax law. In these circumstances, the
1ct that f()rmally

: 1€ letter of the law. The taxpayer should not benefit
W would fal] under the beneficial law.

R
For any trained |

N any trained legy| eXpert, it is evident that the
visions must always be taken intq

that contents itself with the
the state of the art ofleg

object and purpose of legal pro-
dccount in their interpretation, 2 Any interpretation
r¢ wording of a rule would indeed not correspond to

' thod()logy. Even those holding the view that the wording
ginning of the interpretation but also defines its limits have
W()rding

tation of le whil arely so unambiguous as to allow the inter-
bretati a rule while ; P i )

; e 1gnoring its object and purpose. Therefore, the interpretation
and unfavourable — rule

» and not only when it js
the taxpayer was to obtain 4 benefit

me

al me
of a rule is not just the

to realize that the

be
alone is most r

of all - both favourable ; i
) able s must always take into account their
object and purpose

assumed that one of the main motives of

Yo H H . -
Against this bdcl\gr()und, however, the question arises as to why, on the one hand,

a separate GAAR is required that expressly underscores the relevance
in the interpretation of dome

to attach this to the re

of the objective
stic or treaty provisions while, on the other hand, it seems
quirement that the taxpayer is attempting to obtain a benefit
angement. One could be tempted to draw the reverse conclusion
reases - not explicitly covered by the GAAR - that the object and
rules have to be ignored in the interpretation of these rules, and that the
interpreter must restrict himself to the wording alone.”> GAARs, therefore, entail the
risk of being understood as 3 positivist interpretation rule, thereby sending us back to
the stone age of mcthodology, and as a deviation from the general rules of interpreta-
tion, in which object and purpose of the rules are usually emphasized.

5. LEGAL CONSEQUENCE

from the chosen arr
and assume for othe
purpose of the

If a GAAR is applicable, it seems obv

ious that the benefit the taxpayer wanted to
achieve is denied. But how is the t

axpayer treated instead? Many GAARs stipulate that
d. Sometimes it is made explicit that the tax law rules
have to be applied to an appropriate factual situation, the situation which would have

occurred if the taxpayer had not arranged its affairs to achieve the tax benefit that finally
was denied. Even if an explicit statement is lacking in a specific rule, it is in the nature
of a GAAR that the tax rules have to be applied to a fictive situation: The tax authorities
have to put aside the real factual situation and apply the law to a fictive situation instead.

the arrangement has to be ignore

2. Ibid., 661.
3. Ibid., 661.
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. n never be
It goes without saying that this is always highly pmblematlc.lorizxcidministra_
certain what the taxpayer would have done if it had known that UZ 1e nothing of
tion was not going to grant the intended benefits. Would it h‘i‘Ve ;)reatment closer
would it have arranged its affairs in such a way that it would rec.e“’e 2 hich one woul
to the one it tried to achieve? If there are several different Optl()ll?y w It is even MO
it have chosen? Even the taxpayer might find this question daunting.

. 1d base
: . . ion it Shou
difficult for the tax authority to determine on which fictive situatio
the assessment.

o ich circum”

Quite often, it is also difficult, or even impossible, to ascertain mdviil}ice again the

stances the tax authority should stop looking at the fictive situation an - to the rules

real situation as a basis for the tax assessment. Let us assume that, accorémfre than 25%

of a certain tax system, capital gains are only taxable if a taxpayer holds mhe shares of 2

of the shares in a corporation. In this example, a taxpayer owns 60% of t rticipation to
corporation. In order to sell the shares tax exempt, he gives 40% of the pa

. this
. siders
i - o d. The tax authority con
his wife, so that he can sell the remaining 20% untaxed. The ta

o assump”

i . . tax on the d oo

to be abusive, and the GAAR is applied. The tax authority levies the tax onl1s
tion that the taxpayer w

; rains taxatl .
as still the 60% shareholder. Therefore, Cap‘m} éjtutlhe raxpayer’s
triggered on the alienation of the 20% shareholding. Let us assume tha
wife sells the 40

tax-
. e or the
— is taxable? His wife or 1

% participation Many years later: Who is taxable? Hi tance
payer himself? Or, let us assume

inhert
the taxpayer dies: Is the fiction relevaﬂz foralrlgdpa
tax purposes as well? Does his death trigger inheritance tax on the 40% P erty? AR
which under private law is owned by his wife and which remains her prop
if the wife dies: Does thi
because, for tax purpose

. aation
her 40% particiP?"
$ mean no inheritance tax is levied on her
Whenever the tax

ti()n;

s property’
andas i
s, these shares are still deemed to be her husb

sis
the ba

. tax on
authority applies a GAAR and therefore assesses the

e

ased oD th

ation, it is completely uncle
fiction and when one h

- . beb
of a fictive sity ar how long taxation has to
4s to return to reality,

6. CONCLUSION

For understandable reasons, in m
resistance to a GAAR, resistance

design,” but not against the GA
a careful design of the

envisaged tax benefit w

‘
any countries companies have only Put tuits
which is often directed primarily a.galll‘ls as
AR as such. Many companies obV.IOus YssiO
ir arrangements allows them to dispel the l.lan;SeThe res
as given priority in the planning of a transaction.

sume t
5 that a7
ulting

T
24, Secthe numerous

sceived on Publi
and partly detailed statements in OECD, Comments Received o1
BEPS Action 6: Preventing the Granting

14)-
. U ces (20

of Treaty Bencfits in Inappropriate Circumstat

25 See supra note 18, 663

.o Prd
¢ Discussio?
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?;S;:E::;:ﬁ‘:;equlifed for tax p'la.nning, in tur.n,. is more beneficial to consultants. If
oF 0ne of the r! 1sPe ling the suspicion that obtalfnng.; a b.eneﬁt was 1 principal purpose
can, on the bap.rm‘;lpal purposes, whatever the criterion is, companies and consultants
Provisions forsio- sucha rulc., hope all the more to rely 9n the mere wording of the tax

eir tax planning considerations and to ignore the object and purpose

of the r
ules that could pose an obstacle to their envisaged success.

imental to legal culture.” In cases !
by a taxpayer is covered by a tax
he meaning of the

Whei 115t f’sricisely fo‘r this reason that GAARs are detr
Provision G<X Certalrll whether an arrangeme.n.t chosen :
tax Provis)i :RS will encourage legal I.Jr.actltxoners not t.o question t
it possib]e (tm ut to apply a vague provision as a GAAR instead, which seems to make -
0 assess the facts on the basis of the practitioner’s legal instinct and not on
authorities and courts will be tempted in other |
he - only allegedly - clear
e of the legal provisions.

g;:erselfziiillt legal provisions. Vice versa,
Wording zw(;d ﬂs’ not problematic — to restrict 'themselves tot
The applicnt' to ignore the question ().f the object and Purpos .  legal prov |
the “prim-a- ion of‘the. law, however, will eventually be impoverished if it limits itself to
itive positivism of the naked word”? -
g Schmidt, on the basis of the

erman Tax Code, aptly pointed
2 gince he will, after

eXarr11_:’1186 lafte Gcrm.an Supreme Court judg’c Ludwi
out thag of the anti-abuse provision of Section 42 G
all, looklgoOd lawyer never needs to apply an anti-abuse ru'lc, )

eyond the letter of the law and take into account its object and

A N
weak lawyer, on the other hand, will thankfully clutch at the straw that general

anti- :
I-abuse rules seemingly offer. He will thus hope to avoid the often painstaking and
actually, or only allegedly,

Slerrii:limg examination of the object and purpose of. the . 1y,
interpretknFed rule by resorting to a rule that osten.SIbl.y allows. him 'to replace thc\
in Cartea.tlon of the law with his subjective sense of)ustxc.e. In his closing arguménts
deSCribe(S;O.) former Advocate General Poiares Madl-lr(), in reference to Gut?erulge
Gous, bug the abuse of rights principle as “a drug which at first appear.s to be innoc-

> but may be followed by very disagreeable after effects”? Tax legislators should

Sta
Y away from them!™

purpose.

—

26.
27,
28,
29,

?;e Sllpra note 8, 67.

Seilwof\fn’toniolli, Gleichheit vor dem Gesetz, 11 OJZ, 646, 647 (1956).

Opinio gang Schon, Ludwig Schmidt (1 928-2011), 93 FR, 1125, 1125 et seq (2/01,1): ,

[2008] r;;g the A.dvocate General Maduro of May 22, 2008, C:lr{eSf() ()k{rltf) s b_zolgaltaté bt (C-210/06)

(1933_’1935 41, point 55 with reference to H.C. Gutteridge, Abuse of Rights, 5 Cambridge Law Journal, 22, 44,
)
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LU Recommcndali(m, s¢e Sl(p?’tl note 8, 68.



