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The broad nature of the arm’s length principle embedded in article 9 of tax treaties gives rise to various 
interpretative issues. Even though the transfer pricing rules are drafted to reach an approximate arm’s 
length result, the open-ended nature of these rules make it difficult to assess their correct application. 
Adoption of these rules or norms within the domestic legal system leads to various normative conflicts at 
different levels. The aim of the authors in this article is to evaluate how the domestic application of the 
arm’s length principle takes place at different normative levels. Further, it also brings out the practical 
problems that could arise when “new” developments to the arm’s length principle are adopted at these 
normative levels.

1. Introduction
Transfer pricing is one of the most complex issues of international taxation. This is confirmed by the high levels of controversy 
stemming from transfer pricing-related issues.[1] After the Base Erosion and Profit Shifting (BEPS) Project, discussions 
regarding substantive aspects of transfer pricing rules such as hard-to-value intangibles (HTVIs), development, enhancement, 
maintenance, protection and exploitation (DEMPE) functions, and low-value-adding services (LVASs), among others, have also 
soared. The Final Reports of the BEPS Project were included in the 2017 version of the OECD Guidelines[2] and subsequently 
in the domestic transfer pricing regulations of many jurisdictions around the globe. However, although extensive literature 
analyses technical problems, legal issues concerning the domestic absorption of international transfer pricing developments and 
the normative conflicts that might arise throughout this process have not been sufficiently explored.

This article aims to show that the domestic implementation of the arm’s length principle (ALP) through the adoption of norms 
with different structures (principles and rules), levels of hierarchy (laws, regulations, administrative guidance, etc.), and levels of 
specificity might give rise to normative conflicts. The ALP, which is based and developed through soft-law instruments (article 
9(1) of the OECD Model[3] and the OECD Guidelines), is only actually implemented through hard-law national rules and bilateral 
or multilateral agreements. This domestic absorption of the ALP takes place at different normative levels. Usually, the principle 
as such is adopted at the level of the law, whereas various elements that develop this principle, such as the regulations, are 
fleshed out at a lower hierarchical level. As a result, the developments of the ALP shall be in accordance with the same at
the risk of giving rise to a normative conflict. Furthermore, regardless of the guidance given by the OECD in its Guidelines, the 
open-ended structure of this document does not allow interpreters to reach a common interpretation of article 9 (1), which 
exacerbates the problem.

In order to deal with this problem, the elements to determine the existence of normative conflicts within the application of
the ALP will be ascertained (see section 2.); that is, with regard to the different types of norms applicable (see section 2.1.), 
treaty interpretation issues related to article 9(1) of the OECD Model, and the domestic absorption of new transfer pricing 
developments (see section 2.2.). Then, the existence of normative conflicts dependent on the clarifying or changing nature of 
the new developments against the ALP will be described (see section 3.1.). With this framework and after having laid down
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